
Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov

ESTTA Tracking number: ESTTA673147
Filing date: 05/19/2015

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 92061150

Party Plaintiff
Fashion TV Programmgesellschaft mbH

Correspondence
Address

RAYMOND J DOWD
DUNNINGTON BARTHOLOW & MILLER LLP
1359 BROADWAY, STE 600
NEW YORK, NY 10018
UNITED STATES
rdowd@dunnington.com, azablocki@dunnington.com,
sblaustein@dunnington.com

Submission Opposition/Response to Motion

Filer's Name Dunya Majeed

Filer's e-mail dmajeed@dunnington.com, rdowd@dunnington.com,
sblaustein@dunnington.com, azablocki@dunnington.com

Signature /dunya majeed/

Date 05/19/2015

Attachments FTV Opposition to Motion To Dismiss 5.19.2015.pdf(238271 bytes )
Ex. A.pdf(952374 bytes )
Ex. B.pdf(309229 bytes )
Ex. C.pdf(21741 bytes )
Ex. D.pdf(81848 bytes )
Ex. E.pdf(63740 bytes )
Ex. F.pdf(974384 bytes )
Ex. G.pdf(20806 bytes )

http://estta.uspto.gov


1 
 

Docket No. 64884-2 
 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

________________________________________________ 
FASHION TV PROGRAMMGESELLSCHAFT mbH  ) 

) 
Petitioner/Plaintiff,      ) 

) Cancellation No. 92061150 
v.       ) 

) Registration No. 2,945,407 
BIGFOOT ENTERTAINMENT, INC.,    ) 

) 
Respondent/Defendant.    ) 

) 
________________________________________________) 
 
PETITIONER’S OPPOSITION TO RESPONDEENT’S MOTION TO DISMISS UNDER 

RULE 12(b)(6) FED. R. CIV. P. FOR LACK OF STANDING 
 
 Petitioner, FASHION TV PROGRAMMGESELLSCHAFT mbH (“Petitioner”), through 

its attorneys, Dunnington, Bartholow & Miller LLP, respectfully submits this brief in opposition 

to Petitioner BIGFOOT ENTERTAINMENT, INC.’s (“Respondent”) motion to dismiss for lack 

of standing.  This brief is timely filed pursuant to 37 C.F.R. § 2.127.  As explained below, 

Petitioner has adequately alleged standing based upon Respondent’s sending of cease-and-desist 

letters to Petitioner and its distributors in the United States as well as Respondent’s initiation of 

proceedings against Petitioner’s website in the World Intellectual Property Organization 

(“WIPO”).  A proposed Amended Petition for Cancellation is annexed hereto as Exhibit A.  Fed. 

R. Civ. P. 15.        

COUNTER-STATEMENT OF FACTS 

 Petitioner is a 24/7 television network launched from Paris in 1997.  (Exhibit B).  It has 

broadcast its content in the United States continuously since 1998.  (Exhibit B).  CHUM, Ltd., 

Respondent’s acknowledged predecessor in interest, sued Petitioner in the Southern District of 
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New York in 1998.  (Exhibit B).  Chum Ltd. v. Lisowski, 198 F.Supp.2d 530 (S.D.N.Y. April 18, 

2002) rehearing denied 2002 WL 1143208, 63U.S.P.Q.2d 1578 (May 29, 2002).  Petitioner 

prevailed in that litigation and the term FASHION TELEVISION was declared generic in a final 

judgment entered on April 24, 2002.  (Exhibits B, C).                

 Respondent  did enter into an alleged trademark assignment agreement with Bell Media, 

Inc., (“Bell”) however, the subject agreement was back-dated and was not entered into until 

sometime in 2015.  The assignment agreement was entered into following the commencement of 

litigation in the Southern District of New York by Petitioner stemming from certain cease-and-

desist letters sent by Petitioner d/b/a/ Fashion Television International, Ltd. (“FTIL”).  F. TV Ltd. 

and Fashion TV Programmgesellschaft mbH v. Bell Media and Bigfoot Entertainment, Inc., 14 

Civ. 9856 (KBF) (S.D.N.Y.) (the “Litigation”).  A copy of the Litigation docket is annexed as 

Exhibit D.  A copy of a subject cease-and-desist letter is annexed as Exhibit E.  The Declaration 

of Kevin Assaff relied on in the Petition and proposed Amended Petition was filed in connection 

with the Litigation.  (Doc. 1).1   

While Respondent has claimed that FTIL authorized the cease-and-desist letters, 

discovery in connection with the Litigation provides that Bigfoot entered into the subject retainer 

agreement with counsel that drafted the letters and provided the relevant instructions.  A copy of 

the retainer and relevant correspondence from Respondent’s former counsel are annexed as 

Exhibits F and G respectively.  Respondent has also caused FTIL to file a complaint against 

Petitioner’s website before the WIPO.  As more fully set forth below, Petitioner clearly has 

standing to prosecute this matter because it is a legitimate interest in the outcome of the 

                                                            
1 “Doc” references are to the Prosecution History documents numbers on the ttabvue website.  
http://ttabvue.uspto.gov/ttabvue/v?pno=92061150&pty=CAN&eno=5 
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proceeding in addition to reasonable apprehension of damages in light of the cease-and-desist 

letters sent by Petitioner.           

 

ARGUMENT 

I. Legal Standard 

In order to withstand a motion to dismiss, FTV’s pleading need only allege such facts as 

would, if proved, establish that (1) FTV has standing to maintain the proceeding, and (2) a valid 

ground exists for cancelling the subject registration.  Lipton Industries, Inc. v. Ralston Purina 

Co., 670 F.2d 1024, 213 USPQ 185 (C.C.P.A. 1982).  In this case, Respondent’s motion is 

restricted to an allegation that Petitioner has failed to adequately allege standing.  (Doc. No. 4).  

When ruling on a motion to dismiss for lack of standing, a reviewing court must accept as true 

all well-pled and material allegations of the petition and must construe the petition in favor of the 

complaining party.  Jewelers Vigilance Comm., Inc. v. Ullenberg Corp., 823 F.2d 490, 492 (Fed. 

Cir. 1987).  

II.  Petitioner Has Established Standing In Its Pleading 

With respect to standing, Section 13 of the Lanham Act, 15 U.S.C. § 1063(a), provides, 

in relevant part: 

Any person who believes that he would be damaged by the registration of a mark upon 
the principal register may, upon payment of the prescribed fee, file an opposition in the 
Patent and Trademark Office, stating the grounds therefor.... 
 

The United States Court of Appeals for the Federal Circuit addressed at length the standing 

requirements in Ritchie v. Simpson, 170 F.3d 1092, 1095-1099 (Fed. Cir. 1999).  There, the 

Federal Circuit held that in order to establish standing, a petitioner must have a “real interest” in 

the outcome of the proceeding and have a “reasonable” belief of damage.  Id. (citations omitted). 
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Under the “real interest” requirement, FTV must have “a legitimate personal interest in the 

opposition.”  Dalton v. Honda Motor Co., 425 F. App'x 886, 890 (Fed. Cir. 2011) 

quoting Ritchie, 170 F.3d at 1095.  With respect to the second inquiry, FTV’s belief of damage 

“must have a reasonable basis in fact.”  Id. quoting Ritchie at 1098.  The foregoing tests are not 

exacting and are designed to prevent frivolous litigation.  First Data Merch. Servs. Corp. v. 

SecurityMetrics, Inc., No. CIV.A. RDB-12-2568, 2013 WL 6234598, at *9 (D. Md. Nov. 13, 

2013) citing Lipton Industries, Inc. v. Ralston Purina Co., 670 F.2d at 1029.       

 Respondent’s motion to dismiss references the Litigation.  (Doc. 4 at FN 1).  Indeed, the 

declaration of Kevin. Assaff upon which this proceeding is based was submitted in connection 

with the Litigation.    (Doc. 1).    The Board may take judicial notice of the Litigation, including 

the documents annexed to this brief, pursuant to Fed. R. Evid. 201 and Petitioner hereby requests 

that it do so.  (Exhibits D, E).  In light of the claims made by Respondent against Petitioner in the 

cease-and-desist letters and before WIPO, it is clear that Petitioner has an interest in this 

proceeding and a reasonable apprehension of damages.  Therefore, Respondent’s motion to 

dismiss must be denied.   

III.  Leave To File An Amended Petition Should Be Granted Pursuant To Fed. R. 
Civ. P. 15 
 

“[T]he Board freely grants leave to amend pleadings found, upon challenge under 

Fed.R.Civ.P. 12(b)(6), to be insufficient, particularly where the challenged pleading is the initial 

pleading.”  Miller Brewing Co., 27 U.S.P.Q.2d 1711 (P.T.O. June 2, 1993).  Here, Petitioner has 

submitted a proposed amended pleading that details, among other things, the cease-and-desist 

letters underlying the Litigation.  (Exhibits A, E).  As set forth above, the cease-and-desist letters 

establish both that Petitioner has a “real interest” in this action because its right to broadcast its 

fashion-related content in the United States has been threatened.  Similarly, Petitioner has a 
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“reasonable” expectation of incurring damages in light of the cease-and desist letters.  

Accordingly, the Board should grant leave to file an Amended Petition.  (Exhibit A).     

WHEREFORE , Petitioner submits that Respondent’s motion to dismiss should be 

denied and that that the Board grants any such relief in favor of Petitioner that is deems just, 

proper or equitable.  

Dated: New York, New York  
May 19, 2015 

       Respectfully submitted, 

DUNNINGTON, BARTHOLOW & MILLER LLP  

By:  /s/ Raymond J. Dowd    
 Raymond J. Dowd 
 Samuel A. Blaustein  

1359 Broadway – Suite 600 
New York, NY 10018 
(212) 682 – 8811 
rdowd@dunnington.com 
sblaustein@dunnington.com  
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United States District Court, S.D. New York. 
 CHUM  LIMITED, a Canadian Corporation, Plain-

tiff,  
v. 

Adam LISOWSKI , an Individual a/k/a Michel Adam 
and a/k/a Michel Adam Lisowski and d/b/a Fashion 
TV, Opera Holding Ltd., a French Corporation d/b/a 
Fashion TV and d/b/a F.TV, Fashion TV Paris, S.A.R 
.L., a French Limited Liability Company d/b/a F.TV 
Et F.L'Original Et F.International, Fashion TV NY, 

Inc., a New York Corporation, and Fashion TV, Ltd., a 
British Virgin Islands Corporation Defendants. 

 
No. 98 CIV. 5060(KMW). 

March 12, 2001. 
 

ORDER 
WOOD, D.J. 

*1 This suit arises out of a dispute over the rights 
to the name “fashion television.” Plaintiff, a Canadian 
entertainment company, sues for trademark in-
fringement and dilution under the Lanham Act, 
trademark infringement and unfair competition under 
common law, and unfair business practices and 
trademark dilution under New York state law. De-
fendants, producers of a television channel focusing 
on fashion, have counterclaimed under the Sherman 
Act and the Lanham Act. Before the Court at this time 
are plaintiff's motions to dismiss and for summary 
judgment on defendants' counterclaims; FN1 defend-
ants' motion for summary judgment dismissing plain-
tiff's “trademark dilution and infringement claims” 
(Defendants' Memorandum of Support of Motion for 
Summary Judgment, dated February 28, 2000 
[“Defts.' Mem.”] p. 1.); FN2 defendants' motion for 
reconsideration of this Court's decision denying de-
fendants leave to amend their Answer and Counter-
claims; and the parties' motions for sanctions under 

Federal Rule of Civil Procedure [“Fed.R.Civ.P.”] 11 
[“Rule 11”]. For the reasons outlined below, the Court 
denies in part and grants in part defendants' request for 
reconsideration of this Court's Order denying leave to 
amend its answer and counterclaims, grants summary 
judgment on defendants' counterclaims, grants sum-
mary judgment on plaintiff's trademark infringement 
and trademark dilution claims, denies summary 
judgment on plaintiff's unfair competition claim, and 
denies the parties' motions for sanctions. 
 

FN1. Plaintiff has reserved its right to seek a 
default judgment against Fashion TV NY, 
which it served on the New York Secretary of 
State, and which has not responded in this 
matter. 

 
FN2. Defendants ignore, for purposes of this 
motion, plaintiff's third cause of action, 
which seeks relief for unfair business prac-
tices under New York General Business Law 
§ 349; they neither mention this claim in their 
briefs nor cite any decisions that discuss this 
statute. As a result, defendants have not met 
their burden of showing they are entitled to 
judgment on this claim as a matter of law. 

 
I. BACKGROUND 

A. Plaintiff and its Program 
Plaintiff produces, broadcasts, and distributes 

television and radio programming. (Plaintiff's Rule 
56.1 Statement of Material Undisputed Facts, dated 
March 3, 2000 [“Pl.'s 56 Statement”] ¶ 1 .) One of 
plaintiff's productions is its magazine-format fashion 
program [“Program”], which features a host, inter-
views with photographers, designers, and models, and 
edited clips of fashion footage. (Defts.' Mem. p. 5.) 
Plaintiff calls this program “Fashion Television” but 
also uses “FT FashionTelevision,” “Fashion TV,” and 
“FTV” [hereinafter the “FT Marks”] in conjunction 
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with this programming, as well as the slogan “The 
Original. The Best.” (Plaintiff's Rule 56.1 Statement 
of Material Facts in Opposition, dated March 13, 2000 
[“Pl.'s 56 Response”] ¶¶ 6–7, 9.) 
 

Plaintiff adopted the FashionTelevision mark in 
1985 (Pl.'s 56 Response ¶ 1) and that mark has been in 
use in the United States since 1992, when the Program 
first aired on VH–1. (Pl.'s 56 Statement ¶ 2.) The 
Program was featured on VH–1 from 1992 through 
1999, and is currently shown on E! Entertainment 
Television (Pl.'s Response ¶¶ 4–5); the Program has 
received mention in several prominent publications, 
including TV Guide and Vogue and, according to 
plaintiff, was VH–1's highest rated program during 
one of its seasons. (Plaintiff's Reply Memorandum of 
Law, dated March 13, 2000 [“Pl.'s Reply”] p. 12.) 
 

*2 Plaintiff's competitors include CNN's Style 

with Elsa Klensch, MTV's House of Style, E! Enter-
tainment Television's Fashion Emergency and Fash-

ion File and E!'s new 24–hour channel “style.” 
(Plaintiff's Memorandum of Law in Support of Plain-
tiff's Motion to Dismiss, dated February 14, 2000 
[“Pl.'s Mem.”] pp. 12–13.) Plaintiff's Program ac-
counts for less than twenty-five percent of viewers 
watching these programs. (Pl.'s 56 Statement ¶ 6.) 
 
B. Defendants and their Channel 

Defendants produce a 24–hour television channel 
[“Defendants' Channel” or “Channel”] featuring 
non-stop music and “clips of fashion models on a 
catwalk.” (Defts.' Mem. p. 29.) Defendants broadcast 
their Channel in many countries; in the United States, 
it is broadcast in Miami and has been available on a 
trial basis in New York. (Defts.' Mem. p. 6.) 
 

Defendants' Channel is named “f l'original,” but 
defendants at times refer to their products in marketing 
and other publications as “f l'original Fashion TV,” 
“FTV,” “FTV The Original,” “Fashion TV The 
Original,” “Fashion TV” and “Fashion TV Paris.” 

(Pl.'s Mem. ¶¶ 12–12; Defts.' Mem. p. 7.) Defendants 
refer to their production company as “Fashion TV 
Paris.” (Id.) Defendant Lisowski owns three French 
trademarks, registered in April, 1998, that are varia-
tions on “Fashion Television.” (Defts.' Mem. p. 2; 
Declaration of Raymond Dowd, dated June 5, 2000 
[“Dowd Decl.”] Exh. A.) It is undisputed that those of 
defendants' marks that use the word “fashion” in 
conjunction with TV or television “look [ ] similar” to 
the FT Marks. (Deposition of Adam Lisowski, dated 
December 2, 1999 [“Lisowski Dep.”] p. 91.) 
 
C. The Parties' Interactions 

The parties appear to have met at an industry 
meeting in Cannes in April, 1997. At that meeting, the 
parties discussed defendants' new channel and the 
potential for plaintiff to sell defendants its “Ooh La 
La” program; plaintiff referred this sale to a junior 
employee, Tara Orme, for follow-up negotiations. 
(Defts.' Mem. pp. 7–8.) Plaintiff understood the par-
ties to have reached agreement, while defendants 
maintain that they merely expressed interest in the 
program. (Defts.Mem. p. 8.) During these negotia-
tions, Ms. Orme referred to defendants as “Fashion 
TV” without objection on her part. (Defts.' Mem. p. 
8–9.) 
 

In May 1997, defendant Lisowski allegedly sent 
an email to Moses Znaimer, a senior employee of 
plaintiff, which included the following: 
 

The Channel we have created is called F. Some-
times we would like to use the words 
F.TV—Fashion Television, L'Original. 

 
Though my legal counsel advises me that this is 

quite alright, as we use F.TV as a trademark, and 
Fashion Television as a descriptive work, I would 
like to make sure that we are not infringing on any 
of your intellectual properties. On the ohter [sic] 
hand, Fashion Television is more a descriptive 
matter, rather than an attempt to infringe on your 

Case 1:14-cv-09856-KBF   Document 13-1   Filed 01/21/15   Page 2 of 15
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rights. 
 

*3 (Defts.' Mem. p. 12 (uppercase type and other 
formatting removed).) It is unclear if plaintiff re-
sponded to this particular email, but it is undisputed 
that plaintiff objected to defendants' use of the mark in 
a June 2, 1997 email to Lisowski. (Defts.' Mem. p. 
13.) 
 
D. Procedural History 

Plaintiff applied in March 1998 for registration of 
its Fashion Television mark with the U.S. Patent and 
Trademark Office [“PTO”] (Defts.' Exh. 15 (Applica-
tion 75/101,259).) On June 21, 1999, the PTO, after 
considering plaintiff's application and supporting 
documentation, entered a final rejection of plaintiff's 
application. (Defts.' Exh. G.) The PTO examiner 
found, in part, that “fashion television” was not pro-
tectable and that plaintiff would have to disclaim 
exclusive rights to the use of these words in order for 
its mark (the specific “Fashion Television” logo) to be 
registered. 
 

Plaintiff has also applied for a license to broadcast 
a 24–hour fashion channel in Canada under provisions 
of Canadian telecommunications law reserving certain 
channels for broadcasters meeting Canadian owner-
ship requirements and minimum levels of “Canadian 
content” in their programming. This application cur-
rently is pending. (Dowd Decl. Exh. C.) 
 

Plaintiff filed an action in France against de-
fendants on February 27, 1998, asserting various 
causes of action under French law relating to de-
fendant Lisowski's registration of the “Fashion Tele-
vision” marks in France. The trial court in that action 
granted plaintiff a preliminary injunction, but this 
decision was reversed by the Paris Court of Appeals 
on May 19, 2000. See S.A.R.L. Fashion TV v. Chum, 
2000/00951 (Paris Court of Appeals, May 19, 2000). 
 
E. The Present Case 

Plaintiff commenced this action on July 16, 1998 
and filed an Amended Complaint on October 27, 
1998. Defendants filed a motion to dismiss under 
Fed.R.Civ.P. 12(b)(1) and 12(b)(6), which this Court 
denied on May 19, 1999. Defendants filed their An-
swer and Counterclaims on June 29, 1999 and an 
Amended Answer and Counterclaims on October 4, 
1999; this Court, by Order dated October 26, 1999, 
declined to grant defendants leave to file their 
Amended Answer and Counterclaims, and deemed 
their initial Answer and Counterclaims operative in all 
respects. Plaintiff filed motions to dismiss or for 
summary judgment on defendants' counterclaims and 
for sanctions. Defendants filed motions for reconsid-
eration of the Court's October 27, 1999 Order, for 
summary judgment dismissing plaintiff's claims, and 
for sanctions. By Order dated February 1, 2000, the 
Court directed the parties to submit consolidated 
briefing on these various motions. 
 

II. PRELIMINARY ISSUES 
The Court first considers defendants' motion for 

reconsideration and the possible preclusive effect of 
the recent Paris Court of Appeals decision. 
 
A. Defendants' Motion for Reconsideration 

Defendants move for reconsideration of the 
Court's Order denying defendants leave to amend their 
Answer and Counterclaims under Fed.R.Civ.P. 11, 15, 
and 16. On reconsideration, the Court grants defend-
ants leave, under Rule 11, only to amend their original 
counterclaims as proposed in their Amended Answer 
and Counterclaims. 
 

*4 Local Civil Rule 6.3 allows a party to seek 
reconsideration based on “matters or controlling de-
cisions which counsel believes the court has over-
looked.” The court should reconsider its prior order 
where it “overlooked controlling decisions that may 
have influenced the earlier result” or failed to consider 
“factual matters that were put before the court on the 
underlying motion.” Travelers Ins. Co. v. Buffalo 

Reinsurance Co., 739 F.Supp. 209, 211 
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(S.D.N.Y.1990) (citations omitted); see also Shrader 

v. CSX Transp., Inc., 70 F.3d 255, 257 (2d Cir.1995). 
The standard on a motion for reconsideration is strict, 
however, “ ‘in order to dissuade repetitive arguments 
on issues that have already been considered fully by 
the court.” ’   Travelers, 739 F.Supp. at 211 (quoting 
Caleb & Co. v. E.I. DuPont de Nemours & Co., 624 
F.Supp. 747, 748 (S.D.N.Y.1985)); see also Shrader, 
70 F.2d at 257. 
 

The Court finds no reason to reconsider its earlier 
Order denying leave to amend under Rules 15 and 16 
because defendants have failed to show good cause. 
The Second Circuit has recently reaffirmed that “de-
spite the lenient standard of Rule 15(a), a district court 
does not abuse its discretion in denying leave to 
amend the pleadings after the deadline set in the 
scheduling order where the moving party has failed to 
establish good cause.” Parker v. Columbia Pictures 

Industries, 204 F.3d 326, 340 (2d Cir.2000). The 
Court found “no good cause for defendants' delay in 
amending its answer and counterclaims” because 
defendants were on notice of the grounds for plaintiff's 
motion to dismiss when they consented to the sched-
uling order precluding further claims and because 
defendants provided no explanation of why they could 
not have included the additional claims and parties at 
the outset. (see Order of October 26, 2000 p. 3.) 
 

Defendants now argue that they “demonstrate 
‘good cause” ’ because their request “was based on 
newly discovered evidence and made prior to discov-
ery” and because the Court did not afford defendants 
“an opportunity to present evidence.” (Defts.' Mem. 
pp. 1, 3.) These arguments are without merit. A find-
ing of good cause “depends on the diligence of the 
moving party.”   Parker, 204 F.3d at 340. Defendants 
still have shown no reason why they could not have 
included their counterclaims and additional parties at 
the time of their initial answer or during the time be-
tween the filing of their initial answer and the deadline 
for additional claims and parties. In addition, the Court 
considered two submissions from defendants prior to 

issuing its Order (Letters from Jason E. Bogli to 
Honorable Kimba M. Wood dated October 16 and 
October 20, 1999); neither of these letters requested an 
opportunity to present evidence or suggested that the 
Court should not decide the issues before it on the 
basis of the parties' submissions. For these reasons, the 
Court denies reconsideration of this portion of its 
ruling. 
 

*5 The Court finds, however, that defendants 
should be allowed to amend their pleadings under 
Rule 11. Rule 11(c)(1)(A) provides a party with an 
opportunity to “withdraw[ ] or appropriately correct[ 
]” a “challenged” claim. Because plaintiff challenged 
defendants' original counterclaims under Rule 11, 
defendants should have an opportunity to correct these 
challenged claims. Although plaintiff contends that 
defendants ignored earlier requests by plaintiff's 
counsel to amend the challenged counterclaims (see 
Pl.'s Mem. p. 20), defendants did eventually respond 
to plaintiff's Rule 11 concerns by “amending all 
counterclaims in the original Answer except for at-
tempted monopolization” and changing the monopo-
lization claim to attempted monopolization.” FN3 
(Defts.' Mem. p. 3.) The Court now grants defendants 
leave to effect this limited correction of the challenged 
counterclaims and deems the initial Answer and 
Counterclaims superseded by the Amended Answer 
and Counterclaims to this extent. Defendants' original 
Answer and Counterclaims are deemed operative, 
however, for all other purposes. 
 

FN3. Although defendants appeared to be on 
notice of plaintiff's Rule 11 challenges prior 
to September 10, 1999 (see Pl.'s Mem. p. 20), 
the parties' submissions do not clarify when 
this earlier communication occurred. The 
Court therefore accepts defendants' October 
4, 1999 submission as timely under Rule 
11(a)(1)(A). 

 
B. The French Appellate Decision 

Defendants also request that the Court give pre-
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clusive effect to the factual and legal findings of the 
Paris Court of Appeals, which rendered a decision in a 
parallel proceeding between the parties earlier this 
year. The French court determined that plaintiff had 
no cognizable claim for protection of its “Fashion 
Television” mark under French or Canadian law. See 

S.A.R.L. Fashion TV v. Chum, 2000/00951 (Paris 
Court of Appeals, May 19, 2000). For the reasons that 
follow, the Court finds the French decision not rele-
vant to this case. 
 

First, the Court declines to find res judicata, or 
claim preclusion, as to the French Court's legal con-
clusions regarding plaintiff's trademark rights. 
Whether “a litigant has been awarded or denied rights 
over a mark in a foreign country ordinarily does not 
determine its entitlement to the mark in the United 
States.” Otokoyama Co. v. Wine of Japan Import, Inc., 
175 F.3d 266, 273 (2d Cir.1999). Plaintiff's lack of 
success in procuring foreign trademark protection is 
not relevant to the inquiry into its protectable rights, if 
any, in the FT marks under United States law. See id.; 

see also Jordache Enterprises, Inc. v. Levi Strauss & 

Co., 841 F.Supp. 506 (S.D.N.Y.1993). Accordingly, 
the Court does not treat the Paris Court of Appeals' 
legal conclusions as res judicata. 
 

Second, the Court also declines to give collateral 
estoppel, or issue preclusion, effect to the French 
Court's factual findings. Defendants claim that the 
French Court found that: (1) defendant Lisowski had 
no knowledge of plaintiff's activities; (2) plaintiff has 
no rights in the FT Marks under French or Canadian 
law; (3) the market for television programs is distinct 
from the market for television channels and there is no 
likelihood of confusion between the two markets; and 
(4) plaintiff suffered no injury because its investments 
in a 24–hour channel came after the success of de-
fendants' channel. The Court concludes that it should 
not be bound by any of these “findings.” 
 

*6 It is well-settled that “[f]or collateral estoppel 
to apply, the issues in each action must be identical, 

and issues are not identical when the legal standards 
governing their resolution are significantly different.” 
Computer Assocs. Inter., Inc. v. Altai, Inc., 126 F.3d 
365 (2d Cir.1997). This case focuses on the parties' 
United States activities, as to which the French court 
made no findings. Moreover, the findings of the Paris 
Court of Appeals were predicated on French legal 
standards. Defendants maintain that the French court 
found that defendant Lisowski had “no knowledge of 
Chum's activities.” A closer reading of the French 
decision, however, reveals that plaintiff did not prove 
that defendant Lisowski had sufficient familiarity 
with plaintiff's Program to meet the elements of fraud 
under French law. Similarly, the French court made a 
finding on the likelihood of confusion under article L 
of the French Rules of Intellectual Property and a 
finding on plaintiff's injury under several French 
causes of action. Defendants have provided no evi-
dence that the legal standards governing fraud, 
trademark confusion, or injury in France are identical 
to any of the legal standards governing the myriad 
claims in this case. See id. (requiring moving party to 
show that legal standards are “identical”). Finally, the 
last factual issue—the protectability of the FT Marks 
in Canada and France—is not relevant to the issue of 
the protectability of the FT Marks under United States 
law, as discussed above. For these reasons, the Court 
denies defendants' request that the factual and legal 
conclusions of the Paris Court of Appeals be consid-
ered binding in this case. 
 

III. SUMMARY JUDGMENT STANDARD 
To prevail on a motion for summary judgment, 

the moving party must show that there are no genuine 
issues of material fact to be tried, and that it is entitled 
to judgment as a matter of law. See Fed.R.Civ.P. 
56(c); Celotex Corp. v. Catrett, 477 U.S. 317, 322 
(1986); Carlton v. Mystic Transp., Inc., 202 F.3d 129, 
133 (2d Cir.2000). The party seeking summary 
judgment must identify materials in the record that “it 
believes demonstrate the absence of a genuine issue of 
material fact.” Celotex Corp., 477 U.S. at 323. The 
non-moving party must then set forth specific facts 
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that show that there is a genuine issue to be tried. See 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 251–52 
(1986). 
 

In considering the motion, the Court views the 
evidence in the light most favorable to the non-moving 
party and draws all reasonable inferences in its favor, 
see Carlton, 202 F.3d at 133. The non-moving party, 
however, “must do more than simply show that there 
is some metaphysical doubt as to the material facts.” 
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 
475 U.S. 574, 586 (1986). Summary judgment is ap-
propriate in trademark infringement cases where 
plaintiffs fail to produce evidence to support their 
claims. See, e.g., Lois Sportswear, U.S.A., Inc. v. Levi 

Strauss & Co., 799 F.2d 867, 876 (2d Cir.1986). If, on 
the record presented, no rational fact-finder could find 
in the non-movant's favor, summary judgment is ap-
propriate. See Anderson, 477 U.S. at 250; Carlton, 202 
F.3d at 134. 
 

IV. DEFENDANTS' MOTION FOR SUMMARY 
JUDGMENT 

*7 Defendants seek summary judgment dismiss-
ing plaintiff's trademark infringement, dilution, and 
unfair competition claims.FN4 For the reasons set forth 
below, the Court grants summary judgment on the 
trademark infringement and dilution claims, but de-
nies summary judgment on the unfair competition 
claim. 
 

FN4. Defendants also press an affirmative 
defense of laches, arguing that plaintiff failed 
to take timely action after learning of their 
infringing activities. If the delay in protesting 
a Lanham Act violation exceeds the analo-
gous state statute of limitations period (here, 
the New York fraud period of six years), then 
a presumption of laches will arise; otherwise, 
the burden is on defendant to prove the de-
fense. See Conopco, Inc. v. Campbell Soup 

Co., 95 F.3d 187, 191–93 (2d Cir.1996). The 
length of the delay in this case is in dispute, 

but it is a matter of weeks or months, not 
years. Defendants thus have the burden of 
showing laches, and the Court finds that they 
cannot do so. 

 
To show laches, defendants must show that 
they have been prejudiced by a plaintiff's 
unreasonable delay in objecting to their 
infringing use. See Conopco, 95 F.3d at 
192. Defendants argue that they committed 
to using the infringing marks in April of 
1997 and that plaintiff did not object until 
June 2, 1997; defendants point out that a 
junior employee of plaintiff referred to 
defendants in correspondence as “Fashion 
TV” without objection, and that Lisowski 
wrote to plaintiff in May 1997 to inform 
plaintiff that defendants intended to use the 
infringing marks. Defendants maintain that 
the several week delay prior to objection, 
followed by the one year delay in filing the 
complaint, were unreasonable, and that in 
the interim, defendants reasonably com-
mitted resources to their “Fashion TV” 
mark. 

 
The Court finds this argument to be with-
out merit. The one month (at most) delay in 
response by plaintiff was not unreasonable 
under the circumstances, given that plain-
tiff would have needed time to receive the 
correspondence, discuss it with employees 
and legal counsel, and formulate a re-
sponse. Defendants provide no evidence 
either that this four week delay was un-
reasonable, or that the delay of about one 
year between demanding cessation of de-
fendants' use of the “Fashion TV” mark 
and filing this action was unreasonable. 
Defendants also offer no evidence of how, 
if at all, defendants were prejudiced. The 
Court therefore dismisses the laches de-
fense as a matter of law. 
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A. Trademark Infringement 

Plaintiff alleges that defendants have infringed on 
its trademarks in violation of the Lanham Act, 15 
U.S.C. § 1125(a). (citing Kellogg Co. v. National 

Biscuit Co., 305 U.S. 111, 118 (1938)). Because 
plaintiff's marks are not registered in the United 
States, plaintiff bears the burden of demonstrating that 
it has a “valid trademark entitled to protection” in 
order to succeed on its trademark infringement claim. 
Genesee Brewing Co., Inc. v. Stroh Brewing Co., 124 
F.3d 137, 142 (2d Cir.1997); see also Reese Publish-

ing Co. v. Hampton Int'l Comm., Inc., 620 F.2d 7, 11 
(2d Cir.1980); Brandwynne v. Combe International, 

Ltd., 74 F.Supp.2d 364, 380 (S.D.N.Y.1999). The 
Court concludes below that plaintiff cannot meet this 
burden and that “fashion television” is not protected 
under trademark law. FN5 
 

FN5. To prevail on its common law in-
fringement claim, plaintiff must meet the 
same standard of demonstrating that it pos-
sesses a valid, protectable mark. See Tri–Star 

Pictures, Inc. v. Leisure Time Prods. B.V., 17 
F.3d 38, 43 (2d Cir.), cert. denied, 513 U.S. 
987 (1994); Pirone v. MacMillan, Inc., 894 
F.2d 579, 581–82 (2d Cir.1990). The Court 
therefore considers these two claims togeth-
er. 

 
A mark is protectable if it is sufficiently distinc-

tive. Courts rank marks, in ascending order of dis-
tinctiveness, as generic, descriptive, suggestive, fan-
ciful, or arbitrary. See Thompson Medical Co., Inc. v. 

Pfizer Inc., 753 F.2d 208, 212 (2d Cir.1985). Generic 
marks, which “describe the article or substance rep-
resented,” Bernard v. Commerce Drug Co., Inc., 774 
F. Supp 103, 106 (E.D.N.Y.1991), are not distinctive 
and thus not protectable; they refer merely to the 
“genus of which the particular product is a species.” 
See Park ‘N Fly, Inc. v. Dollar Park and Fly, Inc., 469 
U.S. 189, 194 (1985). 

 
Courts in the Second Circuit have consistently 

held that terms that merely describe the content of a 
particular media offering are generic. See, e.g., Reese 

Publishing Co. v. Hampton International Communi-

cations, Inc., 620 F.2d 7, 11 (2d Cir.1980) (“Video 
Buyers Guide” generic as book title); CES Publishing 

Corp v. St. Regis Publications, 531 F.2d 11 (2d 
Cir.1975) (“Consumer Electronics Monthly” generic 
as magazine title); GMT Productions v. Cablevision of 

New York, 816 F.Supp. 207 (S.D.N.Y.1993) (“The 
Arabic Channel” generic as television channel name); 
see also Genesee Brewing Co., Inc., 124 F.3d at 137 
(finding that “Honey Brown,” as applied to beer, was 
generic). The policy behind such decisions is that 
allowing registration of such a generic mark would 
contribute to a monopoly by precluding competitors 
from using a common word that merely describes the 
item or services in question. See CES Publishing, 531 
F.2d at 13; Sportschannel Associates v. Commission-

er, 903 F.Supp. 418, 423 (E.D.N.Y.1995). 
 

In determining whether a particular mark is ge-
neric, courts in the Second Circuit look to several 
factors, including evidence of: (1) generic use of the 
term by competitors which plaintiff has not challenged 
or generic use by plaintiff himself; (2) dictionary 
definitions, which may be relevant while not disposi-
tive; (3) generic usage in trade journals or newspapers; 
(4) testimony of persons in the trade; and (5) consumer 
surveys. See Brandwynne, 74 F.Supp.2d at 381 (citing 
2 J. Thomas McCarthy, McCarthy on Trademarks and 

Unfair Competition § 12:13 (4th ed.1999) [hereinafter 
“McCarthy ”]. As described above, the burden is on 
plaintiff to show that its unregistered mark is not ge-
neric. 
 

*8 Although plaintiff has presented evidence that 
it polices its mark against conflicting use, including 
court actions against allegedly infringing users (Defts. 
Exh. 2; Deposition of Moses Znaimer [“Znaimer 
Dep.”], dated January 20, 2000, pp. 111–113), it has 
not met its burden on any of the other Brandwynne 
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factors. Plaintiff presented neither objective testimony 
from industry professionals as to the plaintiff's mark 
not being generic, see Self–Realization Fellowship 

Church v. Ananda Church of Self–Realization, 59 F.3d 
902 (9th Cir.1995) (according little weight to testi-
mony of interested parties), nor any dictionary defini-
tion of “fashion television.” Defendants, by contrast, 
have provided a definition of “fashion” from the New 

Shorter Oxford English Dictionary (Clarendon Press 
1993) presenting this term as a commonly used de-
scriptive word for style; that dictionary gives exam-
ples (“fashion-paper” [“journal dealing with fashion-
able life”] and “fashion house” [“business establish-
ment displaying and selling high-quality clothes”] ) 
that suggest, by analogy, that fashion television refers 
to television that deals with (or sells) fashion. (Defts.' 
Exh. K.) Defendants have also provided evidence of 
generic use from an industry professional in the form 
of a published article by designer Isaac Mizrahi dis-
cussing the genre of fashion television. (Defts.' Exh. 
7.) 
 

Plaintiff's evidence of nongeneric use of “fashion 
television” to describe its show (Pl.'s Exh. 7) is out-
weighed by defendants' evidence of generic usage of 
“fashion television” in the press. (Defts.' Exh. 7; 
Defts.' Exh. 15, pp. 70, 71, 78 [examples in plaintiff's 
submission to PTO showing generic use of fashion 
television in press] ).FN6 The Court also gives weight 
to the PTO examiner's determination that “fashion 
television” is generic.FN7 (Deft.'s Exh. F.) For these 
reasons, the Court finds that plaintiff has produced 
insufficient evidence to meet its burden of demon-
strating that it has a valid trademark entitled to pro-
tection and that defendants are entitled to judgment as 
a matter of law on plaintiff's trademark infringement 
claims. 
 

FN6. A brief Westlaw search by the Court of 
recent U.S. publications revealed several 
examples of generic use of “fashion televi-
sion.” See, e.g., Michelle Crowe, “Instant 
Style,” Chi. Tribune, Sept. 20, 2000 at p. 5, 

available at 2000 WL 3710512. 
 

FN7. The parties disagree as to the proper 
level of deference to accord the PTO deter-
mination. Although there appears no author-
ity directly on point, the Court concludes that 
the determination should be given weight but 
is not dispositive. Cf. Arrow Fastener Co. v. 

Stanley Works, 59 F.3d 384 (2d Cir.1995) 
(PTO registration creates rebuttable pre-
sumption of secondary meaning); Sterling 

Drug, Inc. v. Bayer AG, 14 F.3d 733, 743 (2d 
Cir.1994) (court must make independent re-
view of the likelihood of consumer confu-
sion); Goya Foods, Inc. v. Tropicana Prods., 

Inc., 846 F.2d 848, 853 (2d Cir.1988) (chal-
lenge to PTO determination is “virtually de 
novo”). 

 
B. Trademark Dilution 

Plaintiff also seeks injunctive relief against de-
fendants' use of the infringing marks under federal and 
state trademark dilution laws. Section 43(c) of the 
Lanham Act, 15 U.S.C. § 1125(c), protects from di-
lution the distinctive quality of famous marks. Section 
368–d of New York's General Business Law provides 
injunctive relief if there is a likelihood of dilution of 
the distinctive quality of a mark or trade name or in 
cases of unfair competition, “notwithstanding the 
absence of competition between the parties or the 
absence of confusion as to the source of goods or 
services.” 
 

To prevail on a Lanham Act dilution claim, 
plaintiff must show ownership of a famous mark and 
dilution of that mark. See Clinique Labs., Inc. v. Dep 

Corp., 945 F.Supp. 547, 561 (S.D.N.Y.1996). Simi-
larly, plaintiff must show ownership of a distinctive 
mark and likelihood of dilution under New York 
General Business Law § 368–d. See Hormel Foods 

Corp. v. Jim Henson Productions, Inc., 73 F.3d 497, 
506 (2d Cir.1996); McDonald's Corp. v. McBagel's, 

Inc., 649 F.Supp. 1268, 1280 (S.D.N.Y.1986). In both 
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cases, a finding that the mark in question is generic 
precludes recovery. See Harley–Davidson, Inc. v. 

Grottanelli, 164 F.3d 806, 810 (2d Cir.1999); Aber-

crombie & Fitch Co. v. Hunting World, Inc, 537 F.2d 
4, 9 (2d Cir.1976); Telford Home Assistance, Inc. v. 

TPC Home Care Services, Inc., 211 A.D.2d 674, 674 
(2d Dept.1995); see also 4 McCarthy § 24.91, p. 
24–154 (noting that “basic trademark principles” 
dictate that a mark must be distinctive to be eligible 
for protection under federal dilution law). Because the 
Court has concluded that “fashion television” is ge-
neric, plaintiff's dilution claims must be dismissed. 
 
C. Unfair Competition 

*9 The fifth count of plaintiff's Complaint in-
cludes a claim for common law unfair competition. 
The essence of unfair competition is “ ‘the bad faith 
misappropriation of the labors and expenditures of 
another, likely to cause confusion or to deceive pur-
chasers as to the origin of the goods.” ’   Rosenfeld v. 

W.B. Saunders, 728 F.Supp. 236, 249–50 
(S.D.N.Y.1990) (quoting Computer Assocs. Int'l, Inc. 

v. Computer Automation, Inc., 678 F.Supp. 424, 429 
(S.D.N.Y.1987), aff'd, 923 F.2d 845 (2d Cir.1990)). 
Unfair competition “encompasses a broad range of 
unfair practices.” Forschner Group, Inc. v. Arrow 
Trading Co., Inc, 904 F.Supp. 1409, 1427 
(S.D.N.Y.1995). An unfair competition claim is not 
foreclosed by a finding that plaintiff's mark is generic. 
See Forschner Group, Inc ., 30 F.3d at 358–59 (relief 
available even if mark generic “ab initio”); see also 

Genesee Brewing Co., 124 F.3d at 149; Murphy Door 

Bed Co. v. Interior Sleep Systems, 874 F.2d 95, 102 
(2d Cir.1989). 
 

Where, as here, a plaintiff brings an unfair com-
petition claim seeking equitable relief, the plaintiff 
must show a likelihood of confusion, see Jeffrey Mil-

stein, Inc. v. Greger, Lawlor, Roth, Inc ., 58 F.3d 27, 
35 (2d Cir.1995); W.W.W. Pharmaceutical Co. v. 

Gillette Co., 984 F.2d 567, 576 (2d Cir.1993), and 
must also make “some showing of bad faith,” see id.; 

Saratoga Vichy Spring Co. v. Lehman, 625 F.2d 1037, 

1044 (2d Cir.1980). The Court finds material facts in 
dispute on these elements sufficient to defeat sum-
mary judgment. 
 
1. Likelihood of Confusion 

In Polaroid Corp. v. Polarad Elecs. Corp., 287 
F.2d 492, 495 (2d Cir.1961), the Second Circuit set 
out eight non-exclusive factors that courts should 
weigh to determine the likelihood of confusion: (1) the 
strength of the mark; (2) the degree of similarity be-
tween the two marks; (3) the proximity of the prod-
ucts; (4) the likelihood that the prior owner will 
“bridge the gap”; (5) actual confusion; (6) defendants' 
good faith in adopting its mark; (7) quality of the 
defendants' product; and (8) the sophistication of the 
buyers. See Polaroid Corp. v. Polarad Elecs. Corp., 
287 F .2d 492, 495 (2d Cir.1961). Although the Po-

laroid test is typically used in trademark infringement 
claims, most courts in the Second Circuit apply the 
Polaroid test to determine confusion under common 
law unfair competition. See, e.g., Eastern America 

Trio Prods. v. Tang Electronic, 97 F.Supp.2d 395, 
420–22 (S.D.N.Y.2000); La Cibeles, Inc. v. Adipar, 
Ltd., No. 99 Civ. 4129, 2000 WL 1253240 (S.D.N.Y. 
Sept. 1, 2000); Cartier, Inc. v. Deziner Wholesale, 

L.L.C., No. 98 Civ. 4947, 2000 WL 347171, at *6 
(S.D.N.Y. Apr. 3, 2000). But see Forschner Group, 

Inc., 904 F.Supp. at 1420–21 n. 15 (finding Polaroid 
inapplicable when mark is generic but using a similar 
analysis to determine likelihood of confusion). The 
Court takes up its analysis of these factors in turn. 
 

*10 (1) Strength of the Mark. Because plaintiff's 
marks are generic, the strength of these marks must be 
demonstrated through secondary meaning. See Gen-

esee, 124 F.3d at 150 and n. 4. To demonstrate sec-
ondary meaning, plaintiff must show that a “typical 
consumer is more likely to associate the trademark 
with the product, rather than with the thing it pur-
portedly describes.” See Bernard, 774 F.Supp. at 106; 
see also Two Pesos, Inc. v. Taco Cabana, Inc., 404 
U.S. 763, 769 (1992). In Genesee Brewing Co., the 
Second Circuit listed several factors to consider in 
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determining secondary meaning: advertising expend-
itures; consumer studies linking the mark to a source; 
unsolicited media coverage of the product; sales suc-
cess; attempts to plagiarize the mark; and length and 
exclusivity of the mark's use. See 124 F.3d at 143 n. 4. 
 

Plaintiff has presented evidence that it has used 
the FT Marks since about 1985, that the Program has 
reached a national audience via VH–1 and E! for al-
most 10 years, and that the Program has attracted 
substantial unsolicited media coverage and has had 
extensive success on VH–1. Plaintiff also points to 
defendants' actions as proof that the marks are worth 
plagiarizing. Although plaintiff has presented neither 
consumer studies nor evidence of its advertising ex-
penditures, the Court finds that the evidence cited 
above, taken in the light most favorable to plaintiff, 
could lead a reasonable jury to conclude that the FT 
Marks have acquired secondary meaning and are 
strong. See Lang v. Retirement Living Pub. Co, Inc., 
949 F.2d 576, 578–80 (2d Cir.1991); see also Walt 

Disney Co. v. Cable News Network, 231 U.S.P.Q. 235 
(C.D.Cal.1986) (three months of broadcast on CNN 
sufficient to give secondary meaning to the television 
program title “Business Day.”). This factor therefore 
weighs in plaintiff's favor. 
 

(2) Similarity of the Marks. In determining 
whether the two marks are similar, the Court looks to 
the effect on prospective purchasers. See McGreg-

or–Doniger Inc. v. Drizzle Inc., 599 F.2d 1126, 1133 
(2d Cir.1979) (crucial question is whether similarity is 
likely to “provoke confusion”). Defendants concede 
that the infringing marks “look[ ] similar.” ( Lisowski 
Dep. p. 91.) This factor thus favors plaintiff. 
 

(3) Similarity of the Products. Similarity is 
“premised on whether the total effect of the logos and 
the context in which they are found [is] likely to cause 
confusion among prospective consumers .” See 

Something Old, Something New, Inc. v. QVC, Inc., No. 
98 Civ. 7450, 1999 WL 1125063 (S.D.N.Y. Dec. 8, 
1999). It is undisputed that the allegedly infringing 

marks do not appear on defendants' Channel itself. 
Consequently, the Court examines the “total effect” of 
the marks in the context of the fashion and media 
industries, where the parties compete for advertisers, 
trade contacts, and content. In this context, the edito-
rial distinctions between the parties' products are not 
evident to the relevant consumers, and a trier of fact 
could reasonably conclude the products appear similar 
to the industry professionals. This factor favors plain-
tiff.  
 

*11 (4) Bridging the Gap. Because plaintiff's 
mark is generic, it is not entitled to bridge the gap. Cf. 

Forschner Group, 904 F.Supp. at 1420–23. This fac-
tor is neutral. 
 

(5) Actual Confusion. This factor considers 
whether any consumers “have actually been confused 
by the products bearing the allegedly confusing 
marks.” See Centaur Communications v. A/S/M 

Communications, 830 F.2d 1217, 1227 (2d Cir.1987). 
Evidence of actual confusion may consist of consumer 
survey evidence or “anecdotal evidence of confused 
consumers in the marketplace.” Jordache Enterprises, 

Inc., 841 F.Supp. at 518; see also id. Plaintiff alleges 
several incidents in which fashion professionals failed 
to correctly distinguish the parties. Plaintiff's evidence 
in support of these allegations, however, consists 
solely of statements from various of plaintiff's em-
ployees that are both self-serving and predominantly 
inadmissible hearsay. Although Lisowski admitted in 
his deposition that he is “sure that there has been 
confusion” ( Lisowski Dep. at 114), he testified that 
he did not know of any such confusion (id.). Because 
plaintiff has produced no competent evidence of ac-
tual confusion, the Court finds that this factor favors 
defendants. 
 

(6) Good Faith. Although subsequent producers 
have the right to use generic marks, they have “an 
obligation ‘to use every reasonable means to prevent 
confusion’ as to the source of the products.” Genesee, 
124 F.3d at 150 (citing Kellogg, 305 U.S. at 121). The 
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parties have raised a question of material fact as to 
whether defendants chose to mimic the FT Marks in 
order to get a “foot in the door” of the fashion pro-
gramming market (as plaintiff contends) or whether 
defendants relied in good faith on the opinion of legal 
counsel that their use of the FT Marks did not infringe 
on plaintiff's marks (as defendants contend). Plaintiff 
points to defendants' May 1997 e-mail as evidence of 
defendants' intentional copying. See Jordache Enter-

prises, Inc., 841 F.Supp. at 519 (intentional copying of 
mark may be evidence of intent to create confusion 
among products). Defendants cite this same e-mail to 
show their good faith reliance on legal counsel in 
using the marks. See Arrow Fastener, 59 F.3d at 397 
(knowledge of prior use can be consistent with good 
faith); W.W.W. Pharmaceutical Co. v. Gillette Co., 
984 F.2d 567, 575 (2d Cir.1993) (good faith can be 
established by reliance on legal opinion). This dis-
puted question of intent is “best left in the hands of the 
trier of fact.” The Sports Authority, Inc. v. Prime 

Hospitality Corp., 89 F.3d 955, 964 (1995). In de-
ciding this motion, an inference can be drawn in favor 
of plaintiff. 
 

(7) Quality. This factor “is primarily concerned 
with whether the senior user's reputation could be 
jeopardized” by the inferior quality of defendant's 
product. Trustees of Columbia Univ. v. Colum-

bia/HCA Healthcare Corp., 964 F.Supp. 733, 747 
(S.D.N.Y.1997). The parties agree that plaintiff pro-
duces a polished, magazine-format program, while 
defendants essentially broadcast runway footage set to 
music. The alleged inferiority of defendant's pro-
gramming could jeopardize plaintiff's reputation for 
high quality programming, see Hormel Foods Corp. v. 

Jim Henson Prods, No. 95 Civ. 5473, 1995 WL 
567369 (S.D.N.Y. Sept. 25, 1995). On the other hand, 
the difference between the quality of the programs 
reduces the likelihood of confusion. See Girl Scouts v. 

Bantam Doubleday Dell Publishing Group, Inc., 808 
F.Supp. 1112, 1129 (S.D.N.Y.1992). Because neither 
party provided adequate briefing or evidence on this 
factor, the Court finds that it is neutral for purposes of 

the motion. 
 

*12 (8) Sophistication of Buyers. This factor is 
premised on “the belief that unsophisticated consum-
ers aggravate the likelihood of confusion,” Hasbro, 

Inc. v. Lanard Toys, Ltd., 858 F.2d 70, 78 (2d 
Cir.1988), and that consumer sophistication typically 
“militates against a finding of a likelihood of confu-
sion,” Centaur Communications Ltd., 830 F.2d at 
1228. Defendants in this case have used the infringing 
marks exclusively to market and promote their 
Channel within the fashion and media industries. For 
this reason, only the sophistication of the professionals 
in these industries is relevant in analyzing this Polar-

oid factor. Because plaintiff concedes that these pro-
fessionals are sophisticated (Pl.'s Reply p. 8), the 
Court finds that this factor favors defendant. 
 
(9) Summary of Polaroid Factors 

In sum, four of the factors favor plaintiff, two 
favor defendant, and two are neutral. Balancing these 
factors, the Court concludes that a trier of fact could 
reasonably find a likelihood of confusion. Summary 
judgment is inappropriate because material facts re-
main in dispute on at least three factors. See Cadbury 

Beverages, Inc. v. Cott Corp., 73 F.3d 474, 483–84 
(2d Cir.1996). 
 
2. Bad Faith 

As discussed in the preceding analysis, an infer-
ence of defendants' bad faith may be drawn from 
plaintiff's evidence for purposes of deciding this mo-
tion, and resolution of the question of bad faith is best 
left for the trier of fact. 
 

For the reasons stated above, the Court concludes 
that plaintiff has made a prima facie showing of 
common law unfair competition. Because the evi-
dence reveals substantial disputes over material facts, 
the Court denies summary judgment on this claim. 
 

V. PLAINTIFF'S MOTION FOR SUMMARY 
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JUDGMENT 
Defendants' sole counterclaim FN8 alleges that 

plaintiff engaged in attempted monopolization of the 
fashion television broadcasting market in violation of 
the Sherman Act, 15 U.S.C. § 2.FN9 (Defendants' First 
Amended Answer to First Amended Complaint 
[Defts.' Amended Answer”] ¶¶ 125–40.) Plaintiff 
moves to dismiss this claim under Rule 12(b)(6) or for 
summary judgment. Because both parties engaged in 
discovery and submitted outside materials for the 
Court's consideration, the Court decides plaintiff's 
motion under the Rule 56 summary judgment stand-
ard. See Rule 12(b). The Court finds that defendants' 
counterclaim fails as a matter of law. 
 

FN8. As discussed above, the remainder of 
the counterclaims in defendants' original 
pleadings were withdrawn and the Court de-
nied defendants leave to add other counter-
claims after the deadline set in the Schedul-
ing Order for lack of good cause. 

 
FN9. Because the Court denied defendants 
leave to add new counterclaims, the Court 
declines to permit a claim for unfair compe-
tition as an alternative to defendants' at-
tempted monopolization claim. (Defts.' 
Mem. p. 32). Defendants also seek, as an 
amendment to their Lanham Act counter-
claim, a declaratory judgment “that the ap-
plication for [the FT Marks] were fraudu-
lently made, are generic, and all intellectual 
property interest of Plaintiff in the terms 
Fashion, Television, and FT. [sic]” (Defts.' 
Amended Answer ¶¶ 108–111.) Because 
defendants fail to articulate a legal basis for 
this claim, the Court declines to consider it. 

 
To make out a prima facie case of attempted 

monopolization and survive summary judgment, de-
fendants must offer evidence that plaintiff (a) engaged 
in anticompetitive or predatory conduct (b) with a 
specific intent to monopolize and (c) with a dangerous 

probability of achieving monopoly power. See Spec-

trum Sports, Inc. v. McQuillan, 506 U.S. 447, 456 
(1993); Twin Laboratories, Inc. v. Weider Health & 

Fitness, 900 F.2d 566, 570 (2d Cir.1990). As the 
Second Circuit explained in Twin Laboratories, “suf-
ficient market share by the defendant” is a threshold 
showing because such market share is “the primary 
indicator of the existence of a dangerous probability of 
success.” Twin Laboratories, 900 F.2d at 570. Market 
share is ascertained with reference to the relevant 
product and geographic markets. See Walker Process 

Equipment, Inc. v. Food Machinery & Chemical 

Corp., 382 U.S. 172, 177 (1965). 
 

*13 The Court understands defendants' antitrust 
claim to refer to the United States market for fashion 
programming. Defendants have not shown that plain-
tiff's market share, in the specific context of the mar-
ket for fashion programming, suggests a dangerous 
probability of monopoly in this market or that plaintiff 
is likely to gain a monopoly in the foreseeable future. 
FN10 The undisputed evidence is that plaintiff pos-
sesses less than a twenty-five percent share of the 
United States market for fashion programming (Dec-
laration of Marcia Martin, dated September 9, 1999, ¶ 
10), and that plaintiff competes with several other 
producers of fashion programming—including CNN, 
MTV, E!, and defendants—within this market. De-
fendants have offered no evidence that there exist 
barriers to entry or other factors that would suggest 
that plaintiff's market power is not adequately re-
flected by its current market share.FN11 The Court finds 
that the evidence proffered by defendants of plaintiff's 
market share does not support a Sherman Act claim. 
Accordingly, defendants' antitrust counterclaim is 
dismissed as a matter of law. 
 

FN10. Defendants have argued that the 
Second Circuit's recent decision in Prime-

time 24 Venture v. National Broadcasting 

Company, Inc., 219 F.3d 92 (2d Cir.2000) is 
“controlling” in this case. The Primetime 
court considered the antitrust standards gov-
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erning concerted actions by a group of tele-
vision networks against a satellite broad-
caster. Relying on the Noerr–Pennington 
doctrine, the court found that plaintiff had 
stated a claim under the Sherman Act suffi-
cient to survive a Rule 12(b)(6) motion to 
dismiss. The court also held that a series of 
legal proceedings by a company against one 
or more of its competitors did not violate the 
Sherman Act unless the acts were “part of a 
pattern or practice of successive filings un-
dertaken essentially for purposes of harass-
ment” and “brought pursuant to a policy of 
starting legal proceedings without regard to 
the merits and for the purpose of injuring a 
market rival.” Id. at 101. Because defendants 
fail to present any evidence in support of 
their claim that plaintiff started this pro-
ceeding, or the French action, without regard 
to the merits and solely for purposes of har-
assment, defendants cannot rely on Prime-

time to defeat summary judgment on their 
antitrust counterclaim. 

 
FN11. The Court also rejects defendants' 
contention that plaintiff's application for a 
license to produce a 24–hour fashion channel 
in Canada is likely to result in plaintiff's 
domination of the United States market. In 
determining whether to apply the Sherman 
Act to a foreign act, “the inquiry should be 
directed primarily toward whether the chal-
lenged restraint has, or is intended to have, 
any anticompetitive effect upon United 
States commerce, either commerce within 
the United States or export commerce from 
the United States.” See Canada v. Interbank 

Card Assoc., 666 F.2d 6, 8 (2d Cir.1981); see 

also McElderry v. Cathay Pacific Airways, 

Ltd., 678 F.Supp. 1071, 1077 
(S.D.N.Y.1988)(conduct must have a “direct, 
substantial, and reasonably foreseeable ef-
fect” on United States commerce). The Court 

finds that defendants have failed to produce 
competent evidence that plaintiff's applica-
tion for a Canadian broadcasting license, 
even if successful, will have an anticompeti-
tive effect upon United States commerce, or 
that plaintiff intended such an effect. 

 
VI. SANCTIONS 

A. Defendants' Motion for Sanctions 
Defendants allege that plaintiff failed to divulge 

the status of its trademark application, falsely relied on 
a “pending” application after the application had been 
denied, failed to produce the PTO file wrapper under 
automatic disclosure rules of Fed.R.Civ.P. 26(a)(1), 
and failed to produce the Canadian trademark file 
wrapper. Defendants claim further that plaintiff's 
counsel failed in their ethical obligations, pursuant to 
N.Y. Professional Disciplinary Rules § 1200.37 and § 
1200.33, to reveal the application denial to the Court 
and defense counsel. The Court finds that sanctions 
are not warranted for the reasons that follow. 
 

First, defendants' allegations concerning the 
nonproduction of the PTO wrapper are without merit 
because during the relevant time period, Local Rule 
26.4 rendered inoperative the automatic disclosure 
provisions of Fed.R.Civ.P. 26. 
 

Second, defendants' allegations concerning the 
Canadian wrapper are insufficient to warrant sanc-
tions. Rule 11(d) specifically excludes discovery from 
the ambit of its sanctions; Fed.R.Civ.P. 37(d) provides 
sanctions for misconduct during discovery, but re-
quires that a party moving for sanctions certify “that 
the movant has in good faith conferred or attempted to 
confer with the party not making the disclosure in an 
effort to secure the disclosure without court action.” 
Fed.R.Civ.P. 37(a)(2)(A). The Court has no evidence 
of such certification. Moreover, defendant has not 
provided the Court with reason to question plaintiff's 
claims that it produced the Canadian wrapper when 
requested to do so in proper form; that defendants' 
earlier document requests were “vague and overly 
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broad”; and that defendants failed to respond to 
plaintiff's objections and requests for clarification. 
 

Third, defendants provide no evidence that 
plaintiff's counsel intended to mislead the Court or 
opposing counsel on the issue of its pending trademark 
application. 
 

*14 For these reasons, the Court finds that sanc-
tions are not warranted against plaintiff or its counsel. 
 
B. Plaintiff's Motion for Sanctions 

Plaintiff moves for sanctions against defense 
counsel. The Court concludes that sanctions are not 
warranted. 
 

Plaintiff first claims that defense counsel under-
took “little to no factual or legal investigation” prior to 
filing the initial counterclaims, initially refused to 
modify these claims, and “merely attempted to recast” 
the claims subsequent to plaintiff's filing of its initial 
motion to dismiss. (Pl.'s Mem. p. 20.) In determining 
whether an attorney should be sanctioned for bringing 
a frivolous claim, the relevant inquiry is whether a 
competent attorney could have formed the reasonable 
belief that the pleadings were “warranted by existing 
law or a good faith argument for the extension, modi-
fication or reversal of existing law.” Eastway Con-

struction Corp. v. City of New York, 762 F.2d 243, 254 
(2d Cir.1985). It is important to note that it must be 
‘patently clear that a claim has absolutely no chance of 
success.’ Sussman v. Bank of Israel, 56 F.3d 450 (2d 
Cir.1995) (quoting Oliveri v. Thompson, 803 F.2d 
1265, 1275 (2d Cir.1986); see also McElderry v. Ca-

thay Pacific Airways, 678 F.Supp. 1071, 1079 
(S.D.N.Y.1988) (no sanctions warranted in antitrust 
claim). Although defendants' antitrust claim was 
without merit, it is not so ‘patently clear’ that it could 
not succeed that sanctions are warranted. 
 

Plaintiff also claims that defendants' submissions 
are “riddled with misrepresentations,” including (1) 

describing plaintiff's French action as based on a 
“fake” copyright when the French decision made no 
such determination; (2) describing plaintiff as apply-
ing to the government of Canada for a “monopoly” 
when plaintiff was submitting an application pursuant 
to Canadian law; and (3) suggesting to the Court that a 
press release on plaintiff's website was lying about the 
status of the French action, rather than merely ap-
pearing in the archive of old documents. A Court may 
impose sanctions on counsel under Rule 11(b)(3) for 
allegations and other factual contentions that lack 
evidentiary support. See O'Brien v. Alexander, 101 
F.3d 1479, Although the Court agrees that defendants' 
statements were misleading, the Court does not find 
that the statements rise to the level of direct falsehood 
that typically warrants sanction under Rule 11(b)(3). 
See, e. g., Polar International Brokerage Corp. v. 

Reeve, 2000 WL 1127936, *4 (S.D.N .Y. Aug. 8, 
2000) (sanctions imposed when counsel alleged two 
factually contradictory positions). The Court does not 
condone these statements, but merely holds that they 
do not merit the application of sanctions in this in-
stance. 
 

VII. CONCLUSION 
For the reasons set forth above, the Court denies 

in part and grants in part defendants' request for re-
consideration of this Court's Order denying leave to 
amend its answer and counterclaims, grants summary 
judgment on defendants' counterclaims, grants sum-
mary judgment on plaintiff's trademark infringement 
and trademark dilution claims, denies summary 
judgment on plaintiff's unfair competition claim, and 
denies the parties' motions for sanctions. 
 

*15 The parties are directed to submit a joint 
pretrial order and accompanying memoranda, in ac-
cordance with the Court's Individual Rules, by April 
10, 2001. 
 

SO ORDERED. 
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Tv Ltd.. (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit
D, # 5 Exhibit E, # 6 Exhibit F, # 7 Exhibit G, # 8 Exhibit H, # 9 Exhibit I)(moh)
(Entered: 12/16/2014)

12/12/2014  SUMMONS ISSUED as to Bell Media Inc.. (moh) (Entered: 12/16/2014)

12/12/2014  Magistrate Judge James L. Cott is so designated. (moh) (Entered: 12/16/2014)

12/12/2014  Case Designated ECF. (moh) (Entered: 12/16/2014)

12/12/2014 2 CIVIL COVER SHEET filed. (moh) (Entered: 12/16/2014)

12/12/2014  Mailed notice to Commissioner of Patents and Trademarks to report the filing of
this action. (rdz) (Entered: 03/23/2015)

12/18/2014 3 ORDER: Initial Conference set for 2/20/2015 at 11:00 AM before Judge
Katherine B. Forrest as further set forth in this order. (Signed by Judge Katherine
B. Forrest on 12/18/2014) (lmb) (Entered: 12/19/2014)

12/30/2014 4 RULE 7.1 CORPORATE DISCLOSURE STATEMENT. Identifying Corporate
Parent Bell Canada, Corporate Parent BCE, Inc. for Bell Media Inc.. Document
filed by Bell Media Inc..(McNamara, Elizabeth) (Entered: 12/30/2014)

12/30/2014 5 RESPONSE Request for Extension of Time to Respond to the Complaint.
Document filed by Bell Media Inc.. (McNamara, Elizabeth) (Entered:
12/30/2014)

12/31/2014 6 BRIEF re: 5 Response in opposition to request for extension of time. Document
filed by F. Tv Ltd., Fashion TV Programmgesellschaft MbH. (Attachments: # 1
Exhibit Exhibit A (proof of service))(Dowd, Raymond) (Entered: 12/31/2014)
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12/31/2014 7 MEMO ENDORSEMENT on re: 5 Response filed by Bell Media Inc.
ENDORSEMENT: SO ORDERED. The initial pre-trial conference scheduled for
February 20, 2014 at 11:00 a.m. remains in place. Bell Media Inc. answer due
1/29/2015. (Signed by Judge Katherine B. Forrest on 12/31/2014) (tn) (Entered:
12/31/2014)

01/05/2015 8 LETTER MOTION for Extension of Time to File Answer re: 5 Response
addressed to Judge Katherine B. Forrest from Elizabeth A. McNamara dated
January 5, 2015. Document filed by Bell Media Inc..(McNamara, Elizabeth)
(Entered: 01/05/2015)

01/07/2015 9 ORDER: As set forth during the telephonic conference on Tuesday, January 6,
2015 at 3:00 p.m.: 1. Not later than Friday, January 9, 2015, plaintiff shall submit
a letter on ECF indicating whether plaintiff will amend its complaint to include
new defendants, and if so, what new defendants will be named. Any such
amendment must be filed not later than Thursday, January 29, 2015. 2.
Defendant shall file any motion to dismiss not later than Thursday, January 29,
2015. At this time, as appropriate, the parties shall engage in targeted
jurisdictional discovery. Plaintiff's opposition shall be due Monday, March 16,
2015. Defendant's reply shall be due Monday, March 30, 2015. 3. The initial
pre-trial conference currently scheduled for Friday, February 20, 2015 at 11:00
a.m. is hereby rescheduled to Tuesday, March 31, 2015 at 1:00 p.m., ( Amended
Pleadings due by 1/29/2015., Motions due by 1/29/2015., Responses due by
3/16/2015., Replies due by 3/30/2015.), ( Initial Conference set for 3/31/2015 at
01:00 PM before Judge Katherine B. Forrest.) (Signed by Judge Katherine B.
Forrest on 1/6/2015) (lmb) Modified on 1/8/2015 (lmb). (Entered: 01/07/2015)

01/08/2015 10 FIRST LETTER addressed to Judge Katherine B. Forrest from Raymond J.
Dowd dated 1/8/2015 re: Amending Complaint. Document filed by F. Tv Ltd.,
Fashion TV Programmgesellschaft MbH.(Dowd, Raymond) (Entered:
01/08/2015)

01/13/2015 11 NOTICE OF APPEARANCE by Linda Jane Steinman on behalf of Bell Media
Inc.. (Steinman, Linda) (Entered: 01/13/2015)

01/13/2015 12 ORDER. In light of plaintiff's representation that they intend to amend the
Complaint in this action (ECF No. 10), the schedule in this action is hereby
modified as follows: 1. Plaintiff shall file their amended complaint not later than
Thursday, January 29, 2015. 2. Defendant shall file any motion to dismiss not
later than Friday, February 20, 2015. At this time, as appropriate, the parties
shall engage in targeted jurisdictional discovery. Plaintiff's opposition shall be
due Friday, March 27, 2015. Defendant's reply shall be due Friday, April 10,
2015. 3. The initial pre-trial conference currently scheduled for Tuesday, March
31, 2015 at 1:00 p.m. is hereby rescheduled to Tuesday, April 21, 2015 at 1:00
p.m. The Clerk of Court is directed to close the motion at ECF No. 8. SO
ORDERED. Terminating 8 LETTER MOTION for Extension of Time to File
Answer re: 5 Response addressed to Judge Katherine B. Forrest from Elizabeth
A. McNamara dated January 5, 2015. (Signed by Judge Katherine B. Forrest on
1/13/2015) (rjm) (Entered: 01/14/2015)
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01/13/2015  Set/Reset Deadlines: Amended Pleadings due by 1/29/2015. Motions due by
2/20/2015. Responses due by 3/27/2015. Replies due by 4/10/2015. (rjm)
(Entered: 01/14/2015)

01/13/2015  Set/Reset Hearings: Initial Conference set for 4/21/2015 at 01:00 PM before
Judge Katherine B. Forrest. (rjm) (Entered: 01/14/2015)

01/21/2015 13 FIRST AMENDED COMPLAINT amending 1 Complaint, against Bell Media
Inc., Bigfoot Media, Inc. with JURY DEMAND.Document filed by Fashion TV
Programmgesellschaft MbH, F. Tv Ltd.. Related document: 1 Complaint, filed by
Fashion TV Programmgesellschaft MbH, F. Tv Ltd.. (Attachments: # 1 Exhibit SJ
Order, # 2 Exhibit Order after trial, # 3 Exhibit Gleissner profile, # 4 Exhibit
FTIL filing, # 5 Exhibit 2005 Memorandum of Understanding (redacted), # 6
Exhibit Bigfoot NY address, # 7 Exhibit Atlantic Broadband indemnification
request, # 8 Exhibit Google Analytics, # 9 Exhibit Google Analytics, # 10
Exhibit 2005 letter, # 11 Exhibit FTA PTE LTD filing, # 12 Exhibit Bird and Bird
letter, # 13 Exhibit 2010 letter, # 14 Exhibit Dec 2014 letter)(Dowd, Raymond)
(Entered: 01/21/2015)

01/21/2015 14 REQUEST FOR ISSUANCE OF SUMMONS as to Bigfoot Entertainment, Inc.,
re: 13 Amended Complaint,,,. Document filed by F. Tv Ltd., Fashion TV
Programmgesellschaft MbH. (Dowd, Raymond) (Entered: 01/21/2015)

01/23/2015 15 ELECTRONIC SUMMONS ISSUED as to Bigfoot Media, Inc. (lcu) (Entered:
01/23/2015)

02/12/2015 16 LETTER MOTION for Leave to File Excess Pages addressed to Judge Katherine
B. Forrest from Elizabeth A. McNamara dated February 12, 2015. Document
filed by Bell Media Inc..(McNamara, Elizabeth) (Entered: 02/12/2015)

02/13/2015 17 ORDER granting 16 Letter Motion for Leave to File Excess Pages. So ordered.
(Signed by Judge Katherine B. Forrest on 2/13/2015) (spo) (Entered:
02/13/2015)

02/17/2015 18 LETTER MOTION for Extension of Time to File Answer re: 13 Amended
Complaint,,, addressed to Judge Katherine B. Forrest from Mark Lerner dated
February 17, 2015. Document filed by Bigfoot Entertainment, Inc..(Lerner,
Mark) (Entered: 02/17/2015)

02/17/2015 19 LETTER RESPONSE in Opposition to Motion addressed to Judge Katherine B.
Forrest from Raymond Dowd dated February 17, 2015 re: 18 LETTER
MOTION for Extension of Time to File Answer re: 13 Amended Complaint,,,
addressed to Judge Katherine B. Forrest from Mark Lerner dated February 17,
2015. . Document filed by F. Tv Ltd., Fashion TV Programmgesellschaft MbH.
(Attachments: # 1 Exhibit Exhibit 1 - Aff Of Service)(Dowd, Raymond)
(Entered: 02/17/2015)

02/18/2015 20 ORDER granting 18 Letter Motion for Extension of Time to Answer. The Court
grants the extension per the schedule above. However, the Court notes Plaintiffs'
objection to such extension and notes further that the basis for such objections
are reasonable. Nevertheless, the extension is granted as allowing resolution in
the original overall time frame. (Bigfoot Entertainment, Inc. answer due
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3/2/2015) (Signed by Judge Katherine B. Forrest on 2/18/2015) (spo) (Entered:
02/18/2015)

02/18/2015  Set/Reset Deadlines: Motions due by 3/2/2015. Responses due by 4/1/2015.
Replies due by 4/15/2015. (spo) (Entered: 02/18/2015)

02/19/2015 21 LETTER addressed to Judge Katherine B. Forrest from Elizabeth A. McNamara
dated 02/19/2015 re: Clarification of docket entry with respect to scheduling.
Document filed by Bell Media Inc..(McNamara, Elizabeth) (Entered:
02/19/2015)

02/19/2015 22 MEMO ENDORSEMENT on re: 21 Letter requesting clarification of schedule,
filed by Bell Media Inc. ENDORSEMENT: Yes. (Signed by Judge Katherine B.
Forrest on 2/19/2015) (spo) (Entered: 02/19/2015)

03/02/2015 23 RULE 7.1 CORPORATE DISCLOSURE STATEMENT. No Corporate Parent.
Document filed by Bigfoot Entertainment, Inc..(Lerner, Mark) (Entered:
03/02/2015)

03/02/2015 24 MOTION to Dismiss the Amended Complaint. Document filed by Bigfoot
Entertainment, Inc..(Lerner, Mark) (Entered: 03/02/2015)

03/02/2015 25 MEMORANDUM OF LAW in Support re: 24 MOTION to Dismiss the Amended

Complaint. . Document filed by Bigfoot Entertainment, Inc.. (Lerner, Mark)
(Entered: 03/02/2015)

03/02/2015 26 AFFIDAVIT of Mark Lerner in Support re: 24 MOTION to Dismiss the Amended

Complaint.. Document filed by Bigfoot Entertainment, Inc.. (Attachments: # 1
Exhibit A, # 2 Exhibit B)(Lerner, Mark) (Entered: 03/02/2015)

03/02/2015 27 NOTICE OF APPEARANCE by Jennifer Philbrick McArdle on behalf of
Bigfoot Entertainment, Inc.. (McArdle, Jennifer) (Entered: 03/02/2015)

03/02/2015 28 MOTION to Dismiss the First Amended Complaint. Document filed by Bell
Media Inc..(McNamara, Elizabeth) (Entered: 03/02/2015)

03/02/2015 29 MEMORANDUM OF LAW in Support re: 28 MOTION to Dismiss the First

Amended Complaint. . Document filed by Bell Media Inc.. (McNamara,
Elizabeth) (Entered: 03/02/2015)

03/02/2015 30 DECLARATION of Kevin A. Assaff in Support re: 28 MOTION to Dismiss the

First Amended Complaint.. Document filed by Bell Media Inc.. (Attachments: #
1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6
Exhibit F)(McNamara, Elizabeth) (Entered: 03/02/2015)

03/02/2015 31 DECLARATION of Elizabeth A. McNamara in Support re: 28 MOTION to
Dismiss the First Amended Complaint.. Document filed by Bell Media Inc..
(Attachments: # 1 Exhibit 1, # 2 Exhibit 2, # 3 Exhibit 3, # 4 Exhibit 4, # 5
Exhibit 5, # 6 Exhibit 6, # 7 Exhibit 7, # 8 Exhibit 8, # 9 Exhibit 9, # 10 Exhibit
10, # 11 Exhibit 11, # 12 Exhibit 12)(McNamara, Elizabeth) (Entered:
03/02/2015)
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03/02/2015 32 NOTICE OF APPEARANCE by Alison Brooke Schary on behalf of Bell Media
Inc.. (Schary, Alison) (Entered: 03/02/2015)

03/17/2015 33 LETTER addressed to Judge Katherine B. Forrest from Mark Lerner dated
March 17, 2015 Document filed by Bigfoot Entertainment, Inc.. (Attachments: #
1 Exhibit A and B)(Lerner, Mark) (Entered: 03/17/2015)

03/18/2015 34 LETTER addressed to Judge Katherine B. Forrest from Raymond Dowd dated
March 18, 2015 re: Response to Bigfoot's request for a protective order.
Document filed by F. Tv Ltd., Fashion TV Programmgesellschaft MbH.
(Attachments: # 1 Exhibit Ex. 1)(Dowd, Raymond) (Entered: 03/18/2015)

03/20/2015 35 LETTER addressed to Judge Katherine B. Forrest from Raymond Dowd dated
March 20, 2015 re: Response to Mr. Zissu's 3/19/15 letter re: subpoena to David
Donahue of Fross Zelnick. Document filed by F. Tv Ltd., Fashion TV
Programmgesellschaft MbH.(Dowd, Raymond) (Entered: 03/20/2015)

03/23/2015 36 ENDORSED LETTER addressed to Judge Katherine B. Forrest from Samuel
Blaustein dated 3/20/2015 re: Email attaching letter in opposition to the letter
submitted by Mr. Roger Zissu concerning the subpoena issued to Mr. David
Donahue and request to extend the time to file its opposition to Defendants'
motion to dismiss. ENDORSEMENT: The Court does not take emails on
substantive matters or accept "stips." Please see my Individual Rules. (Signed by
Judge Katherine B. Forrest on 3/23/2015) (kko) (Entered: 03/23/2015)

03/23/2015 37 ENDORSED LETTER addressed to Judge Katherine B. Forrest from Roger L.
Zissu dated 3/20/2015 re: To advise your Honor that on behalf of my partner,
David Donahue, who is a third party recipient of a deposition subpoena, I caused
to be filed a letter to quash that subpoena. ENDORSEMENT: Please do not send
emails with any substantive content. (Signed by Judge Katherine B. Forrest on
3/23/2015) (kko) (Entered: 03/23/2015)

03/23/2015 38 ENDORSED LETTER addressed to Judge Katherine B. Forrest from Roger L.
Zissu dated 3/19/2015 re: Request that the Court quash a subpoena directed to
David Donahue and impose sanctions on Plaintiffs and their counsel.
ENDORSEMENT: This letter needs to be filed on ECF. The issue is in any event
moot per March 20 letter from Mr. Dowd. Renew if necessary. (Signed by Judge
Katherine B. Forrest on 3/23/2015) (kko) (Entered: 03/23/2015)

03/25/2015 39 FIRST LETTER MOTION for Extension of Time to File Response/Reply as to
28 MOTION to Dismiss the First Amended Complaint., 24 MOTION to Dismiss
the Amended Complaint. addressed to Judge Katherine B. Forrest from Samuel
Blaustein dated March 25, 2015. Document filed by F. Tv Ltd., Fashion TV
Programmgesellschaft MbH. Return Date set for 4/8/2015 at 12:00
AM.(Blaustein, Samuel) (Entered: 03/25/2015)

03/26/2015 40 ORDER granting 39 Letter Motion for Extension of Time to File
Response/Reply. The schedule is adjusted as follows: Opposition briefs are due
not later than April 8, 2015. Reply briefs are due not later than April 29, 2015.
The IPTC is rescheduled to Friday, May 1, 2015 at 3:00pm. Responses due by
4/8/2015. Replies due by 4/29/2015. (Signed by Judge Katherine B. Forrest on
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3/26/2015) (lmb) (Entered: 03/26/2015)

03/26/2015  Set/Reset Hearings: Initial Conference set for 5/1/2015 at 03:00 PM before
Judge Katherine B. Forrest. (lmb) (Entered: 03/26/2015)

04/02/2015 41 FILING ERROR - WRONG EVENT TYPE SELECTED FROM MENU -
FIRST LETTER MOTION for Local Rule 37.2 Conference concerning

jurisdictional discovery addressed to Judge Katherine B. Forrest from Raymond
Dowd dated April 2, 2015. Document filed by F. Tv Ltd., Fashion TV
Programmgesellschaft MbH. (Attachments: # 1 Exhibit Exhibits A-F)(Dowd,
Raymond) Modified on 4/3/2015 (ldi). (Entered: 04/02/2015)

04/02/2015 42 FILING ERROR - WRONG EVENT TYPE SELECTED FROM MENU -
SECOND MOTION to Quash Subpoena of David Donahue . Document filed by
Fross Zelnick Lehrman & Zissu, P.C..(Zissu, Roger) Modified on 4/3/2015 (ldi).
(Entered: 04/02/2015)

04/03/2015  ***NOTICE TO ATTORNEY TO RE-FILE DOCUMENT - EVENT TYPE
ERROR. Notice to Attorney Raymond James Dowd to RE-FILE Document

41 FIRST LETTER MOTION for Local Rule 37.2 Conference concerning

jurisdictional discovery addressed to Judge Katherine B. Forrest from

Raymond Dowd dated April 2, 2015.. Use the event type Letter found under
the event list Other Documents. (ldi) (Entered: 04/03/2015)

04/03/2015  ***NOTICE TO ATTORNEY TO RE-FILE DOCUMENT - EVENT TYPE
ERROR. Notice to Attorney Roger L. Zissu to RE-FILE Document 42
SECOND MOTION to Quash Subpoena of David Donahue . Use the event
type Letter found under the event list Other Documents. (ldi) (Entered:
04/03/2015)

04/03/2015 43 SECOND LETTER addressed to Judge Katherine B. Forrest from Roger L. Zissu
dated 04/02/2015 re: Request to Quash David Donahue, Esq. Subpoena.
Document filed by Fross Zelnick Lehrman & Zissu, P.C..(Zissu, Roger) (Entered:
04/03/2015)

04/06/2015 44 LETTER addressed to Judge Katherine B. Forrest from Raymond Dowd dated
April 2, 2015 re: Jurisdictional Discovery. Document filed by F. Tv Ltd., Fashion
TV Programmgesellschaft MbH. (Attachments: # 1 Exhibit Exs A-F)(Dowd,
Raymond) (Entered: 04/06/2015)

04/06/2015 45 LETTER addressed to Judge Katherine B. Forrest from Raymond Dowd dated
April 6, 2015 re: Opposition to FZLZ motion to quash. Document filed by F. Tv
Ltd., Fashion TV Programmgesellschaft MbH.(Dowd, Raymond) (Entered:
04/06/2015)

04/06/2015 46 LETTER addressed to Judge Katherine B. Forrest from Mark Lerner dated April
6, 2015 re: opposition to Plaintiffs' motion to compel. Document filed by Bigfoot
Entertainment, Inc.. (Attachments: # 1 Exhibit A)(Lerner, Mark) (Entered:
04/06/2015)

04/06/2015 47 LETTER addressed to Judge Katherine B. Forrest from Elizabeth A. McNamara
dated 04/06/2015 re: Opposition to Plaintiff's Motion to Compel. Document filed
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by Bell Media Inc.. (Attachments: # 1 Exhibit A, # 2 Exhibit B)(McNamara,
Elizabeth) (Entered: 04/06/2015)

04/06/2015 48 FILING ERROR - WRONG EVENT TYPE SELECTED FROM MENU -
RESPONSE re: 44 Letter . Document filed by Fross Zelnick Lehrman & Zissu,
P.C.. (Zissu, Roger) Modified on 4/7/2015 (db). (Entered: 04/06/2015)

04/07/2015  ***NOTICE TO ATTORNEY TO RE-FILE DOCUMENT - EVENT TYPE
ERROR. Notice to Attorney Roger L. Zissu to RE-FILE Document 48
Response. Use the event type Letter found under the event list Other
Documents. (db) (Entered: 04/07/2015)

04/07/2015 49 LETTER addressed to Judge Katherine B. Forrest from Roger L. Zissu dated
04/06/2015 re: Opposition to 44 Jurisdictional Discovery filed by Plaintiffs F. Tv
Ltd., and Fashion TV Programmgesellschaft MbH. Document filed by Fross
Zelnick Lehrman & Zissu, P.C..(Zissu, Roger) (Entered: 04/07/2015)

04/07/2015 50 MEMO ENDORSEMENT on re: 45 Letter filed by Fashion TV
Programmgesellschaft MbH, F. Tv Ltd. ENDORSEMENT: This is the last
discovery from FZLZ at this time: they shall answer the above question -- no
documents or other information on this question is required until further order
from this Court. One week to answer. (Signed by Judge Katherine B. Forrest on
4/7/2015) (lmb) (Entered: 04/07/2015)

04/07/2015 51 MEMO ENDORSEMENT on re: 46 Letter filed by Bigfoot Entertainment, Inc.
ENDORSEMENT: Agreed that communications about cease and desist letters
need not be produced at this time as they shall likely be privileged. Agreed also
that materials post-dating matters in the FAC are not relevant to the jurisdictional
issue right now before the Court. Motion to compel denied as to Bigfoot. (Signed
by Judge Katherine B. Forrest on 4/7/2015) (lmb) (Entered: 04/07/2015)

04/07/2015 52 MEMO ENDORSEMENT on re: 47 Letter, filed by Bell Media Inc.
ENDORSEMENT: Motion to compel granted with discovery to be further
worked out. The Court understands that Bell will argue that its contacts with
N.Y. -- either directly or via an agent -- are insufficient to support jurisdiction. In
order to assess whether that is the case, however, some development of the
factual record regarding licensing arrangements in N.Y. or via N.Y. and its agent
-- relationship in N.Y. must be explored. Work out additional discovery to
provide the parameters of that -- substantive details of licensing are unnecessary
to disclose at this time. (Signed by Judge Katherine B. Forrest on 4/7/2015) (lmb)
(Entered: 04/07/2015)

04/08/2015 53 FILING ERROR - DEFICIENT DOCKET ENTRY - CROSS MOTION for
Declaratory Judgment purusant to Rule 12(c) and to supplement pursuant to

Rule 15(d). Document filed by F. Tv Ltd., Fashion TV Programmgesellschaft
MbH. Responses due by 4/29/2015 (Attachments: # 1 Affidavit Dowd
Declaration, # 2 Exhibit ftv results, # 3 Exhibit fashiontv results, # 4 Exhibit
DISH FTV, # 5 Exhibit TESS results, # 6 Exhibit OHIM, # 7 Exhibit Charim Dec,
# 8 Exhibit FTV March 11 letter, # 9 Exhibit Bell Objection Letter, # 10 Exhibit
Assignment, # 11 Exhibit Formal Objections, # 12 Exhibit Assaff Depo, # 13
Exhibit Retainer, # 14 Exhibit Invoice, # 15 Exhibit Dudek Aff, # 16 Exhibit
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FZLZ email, # 17 Exhibit Adjmi case, # 18 Exhibit WIPO, # 19 Exhibit
Judgment)(Dowd, Raymond) Modified on 4/9/2015 (db). (Entered: 04/08/2015)

04/08/2015 54 FILING ERROR - DEFICIENT DOCKET ENTRY - MEMORANDUM OF
LAW in Opposition re: 28 MOTION to Dismiss the First Amended Complaint.,
24 MOTION to Dismiss the Amended Complaint., 53 CROSS MOTION for
Declaratory Judgment purusant to Rule 12(c) and to supplement pursuant to

Rule 15(d). . Document filed by F. Tv Ltd., Fashion TV Programmgesellschaft
MbH. (Dowd, Raymond) Modified on 4/9/2015 (db). (Entered: 04/08/2015)

04/09/2015  ***NOTICE TO ATTORNEY TO RE-FILE DOCUMENT - DEFICIENT
DOCKET ENTRY ERROR. Notice to Attorney Raymond James Dowd to
RE-FILE Document 53 CROSS MOTION for Declaratory Judgment

purusant to Rule 12(c) and to supplement pursuant to Rule 15(d). ERROR(S):

Supporting Documents are filed separately, each receiving their own
document #. (db) (Entered: 04/09/2015)

04/09/2015  ***NOTICE TO ATTORNEY TO RE-FILE DOCUMENT - DEFICIENT
DOCKET ENTRY ERROR. Notice to Attorney Raymond James Dowd to
RE-FILE Document 54 Memorandum of Law in Opposition to Motion.
ERROR(S): Document linked to filing error. (db) (Entered: 04/09/2015)

04/09/2015 55 CROSS MOTION for Declaratory Judgment and to supplement. Document filed
by F. Tv Ltd., Fashion TV Programmgesellschaft MbH. Responses due by
4/29/2015(Dowd, Raymond) (Entered: 04/09/2015)

04/09/2015 56 DECLARATION of Raymond J. Dowd in Support re: 28 MOTION to Dismiss
the First Amended Complaint., 24 MOTION to Dismiss the Amended

Complaint., 55 CROSS MOTION for Declaratory Judgment and to supplement..
Document filed by F. Tv Ltd., Fashion TV Programmgesellschaft MbH.
(Attachments: # 1 Exhibit ftv.com, # 2 Exhibit fashiontv.com, # 3 Exhibit DISH
FTV, # 4 Exhibit TESS results, # 5 Exhibit OHIM cancellation, # 6 Exhibit
Charim Dec, # 7 Exhibit March 11 letter, # 8 Exhibit Bell objection letter, # 9
Exhibit Assignment, # 10 Exhibit Bell objection, # 11 Exhibit Assaff depo, # 12
Exhibit Engagement letter, # 13 Exhibit FZLZ invoice, # 14 Exhibit Dudek Aff,
# 15 Exhibit FZLZ email, # 16 Exhibit Adjmi Case, # 17 Exhibit WIPO
Complaint, # 18 Exhibit Judgment)(Dowd, Raymond) (Entered: 04/09/2015)

04/09/2015 57 MEMORANDUM OF LAW in Opposition re: 28 MOTION to Dismiss the First

Amended Complaint., 24 MOTION to Dismiss the Amended Complaint., 55
CROSS MOTION for Declaratory Judgment and to supplement. . Document
filed by Fashion TV Programmgesellschaft MbH. (Dowd, Raymond) (Entered:
04/09/2015)

04/09/2015  ***STRICKEN DOCUMENT. Deleted document number [56-11] from the
case record. The document was stricken from this case pursuant to 77 Memo
Endorsement. (lmb) (Entered: 05/14/2015)

04/10/2015 58 LETTER addressed to Judge Katherine B. Forrest from Samuel Blaustein dated
April 10, 2015 re: Courtesy Copies of Cross-Moving and Opposition Papers.
Document filed by F. Tv Ltd., Fashion TV Programmgesellschaft
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MbH.(Blaustein, Samuel) (Entered: 04/10/2015)

04/10/2015 59 ORDER: In light of plaintiffs' motion for leave to supplement its Amended
Complaint pursuant to Rule 15(d) and for a declaratory judgment on the
pleadings pursuant to Rule 12(c), the Court issues this order to clarify that the
schedule for briefing the pending motions shall be as follows: Reply / cross-
motions opposition: due not later than April 29, 2015. Cross-motions reply: due
not later than May 6, 2015. Set Deadlines/Hearing as to 24 MOTION to Dismiss
the Amended Complaint, 28 MOTION to Dismiss the First Amended Complaint,
55 CROSS MOTION for Declaratory Judgment and to supplement: (Replies due
by 4/29/2015. Responses due by 4/29/2015, Replies due by 5/6/2015.) (Signed
by Judge Katherine B. Forrest on 4/10/2015) (kko) (Entered: 04/10/2015)

04/16/2015 60 LETTER addressed to Judge Katherine B. Forrest from Samuel Blaustein dated
April 16, 2015 re: Conference Scheduling. Document filed by F. Tv Ltd., Fashion
TV Programmgesellschaft MbH.(Blaustein, Samuel) (Entered: 04/16/2015)

04/21/2015 61 MEMO ENDORSEMENT on re: 60 Letter filed by Fashion TV
Programmgesellschaft MbH, F. Tv Ltd. ENDORSEMENT: ORDERED:
Conference rescheduled to 5-28-15 AT 9:00 A.M. ( Initial Conference set for
5/28/2015 at 09:00 AM before Judge Katherine B. Forrest.) (Signed by Judge
Katherine B. Forrest on 4/17/2015) (ama) (Entered: 04/21/2015)

04/21/2015 62 ENDORSED LETTER addressed to Judge Katherine B. Forrest from Elizabeth
A. McNamara dated 3/2/2015 re: Enclosing courtesy copies of Defendant Bell
Media Inc.'s filing via ECF of Notice of Motion to Dismiss the First Amended
Complaint and supporting documents. ENDORSEMENT: Post to docket. (Signed
by Judge Katherine B. Forrest on 4/17/2015) (kko) (Entered: 04/21/2015)

04/29/2015 63 REPLY MEMORANDUM OF LAW in Support re: 24 MOTION to Dismiss the

Amended Complaint. and in Opposition to Plaintiffs' Cross-Motion for a

Declaratory Judgment and Leave to Supplement. Document filed by Bigfoot
Entertainment, Inc.. (Lerner, Mark) (Entered: 04/29/2015)

04/29/2015 64 REPLY to Response to Motion re: 28 MOTION to Dismiss the First Amended

Complaint., 55 CROSS MOTION for Declaratory Judgment and to supplement. .
Document filed by Bell Media Inc.. (McNamara, Elizabeth) (Entered:
04/29/2015)

04/29/2015 65 REPLY AFFIDAVIT of Kevin A. Assaff in Support re: 28 MOTION to Dismiss
the First Amended Complaint.. Document filed by Bell Media Inc..
(Attachments: # 1 Exhibit 1, # 2 Exhibit 2)(McNamara, Elizabeth) (Entered:
04/29/2015)

04/29/2015 66 REPLY AFFIDAVIT of Elizabeth A. McNamara in Support re: 28 MOTION to
Dismiss the First Amended Complaint.. Document filed by Bell Media Inc..
(Attachments: # 1 Exhibit 1, # 2 Exhibit 2, # 3 Exhibit 3, # 4 Exhibit 4, # 5
Exhibit 5)(McNamara, Elizabeth) (Entered: 04/29/2015)

04/29/2015 67 MOTION to Seal Certain Financial Information Submitted in Support of and in

Opposition to Its Motion to Dismiss. Document filed by Bell Media
Inc..(McNamara, Elizabeth) (Entered: 04/29/2015)
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04/29/2015 68 MEMORANDUM OF LAW in Support re: 67 MOTION to Seal Certain

Financial Information Submitted in Support of and in Opposition to Its Motion

to Dismiss. . Document filed by Bell Media Inc.. (Attachments: # 1 Proposed
Redacted Exhibit)(McNamara, Elizabeth) (Entered: 04/29/2015)

04/30/2015 69 MEMO ENDORSEMENT on re: 67 MOTION to Seal Certain Financial

Information Submitted in Support of and in Opposition to Its Motion to Dismiss.
filed by Bell Media Inc. ENDORSEMENT: Plaintiff to file any opposition within
one week. No replies. (Signed by Judge Katherine B. Forrest on 4/30/2015)
(lmb) (Entered: 04/30/2015)

05/06/2015 70 DECLARATION of Raymond J. Dowd in Support re: 55 CROSS MOTION for
Declaratory Judgment and to supplement.. Document filed by F. Tv Ltd.,
Fashion TV Programmgesellschaft MbH. (Attachments: # 1 Exhibit Bigfoot
Objections, # 2 Exhibit Screen Shot Fashion Television, # 3 Exhibit Screen Shot
Fashion Television, # 4 Exhibit Screen Shot Fashion Television, # 5 Exhibit
Screen Shot Server Location)(Dowd, Raymond) (Entered: 05/06/2015)

05/06/2015 71 REPLY MEMORANDUM OF LAW in Support re: 55 CROSS MOTION for
Declaratory Judgment and to supplement. . Document filed by F. Tv Ltd.,
Fashion TV Programmgesellschaft MbH. (Dowd, Raymond) (Entered:
05/06/2015)

05/07/2015 72 DECLARATION of Samuel Blaustein in Opposition re: 67 MOTION to Seal
Certain Financial Information Submitted in Support of and in Opposition to Its

Motion to Dismiss.. Document filed by F. Tv Ltd., Fashion TV
Programmgesellschaft MbH. (Attachments: # 1 Exhibit Email re Confidentiality,
# 2 Exhibit Email re Depo, # 3 Exhibit Email re Request for Protective Order)
(Blaustein, Samuel) (Entered: 05/07/2015)

05/07/2015 73 MEMORANDUM OF LAW in Opposition re: 67 MOTION to Seal Certain

Financial Information Submitted in Support of and in Opposition to Its Motion

to Dismiss. . Document filed by F. Tv Ltd., Fashion TV Programmgesellschaft
MbH. (Blaustein, Samuel) (Entered: 05/07/2015)

05/07/2015  ***STRICKEN DOCUMENT. Deleted document number [72-3] from the
case record. The document was stricken from this case pursuant to 77 Memo
Endorsement. (lmb) Modified on 5/14/2015 (lmb). (Entered: 05/14/2015)

05/08/2015 74 LETTER addressed to Judge Katherine B. Forrest from Samuel Blaustein dated
May 8, 2015 re: Courtesy Copies. Document filed by F. Tv Ltd., Fashion TV
Programmgesellschaft MbH.(Blaustein, Samuel) (Entered: 05/08/2015)

05/11/2015 75 MEMO ENDORSEMENT on re: 73 Memorandum of Law in Opposition to
Motion, filed by Fashion TV Programmgesellschaft MbH, F. Tv Ltd.
ENDORSEMENT: Bell's motion to redact is granted. The company has shown
good cause as to why the redactions are necessary and appropriate. The public
may still have fair access to all key information in this case (irrespective of the
redactions). (Signed by Judge Katherine B. Forrest on 5/11/2015) (lmb)
(Entered: 05/11/2015)
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05/13/2015 76 LETTER addressed to Judge Katherine B. Forrest from Elizabeth A. McNamara
dated May 13, 2015 re: Redactions Granted By Court's May 11, 2015 Order.
Document filed by Bell Media Inc.. (Attachments: # 1 Attachment 1, # 2
Attachment 2)(McNamara, Elizabeth) (Entered: 05/13/2015)

05/14/2015 77 MEMO ENDORSEMENT on re: 76 Letter, filed by Bell Media Inc.
ENDORSEMENT: The Clerk of Court to remove the documents at ECF Nos.
56-11, 72-3. Those documents may now be found at ECF No. 76. (Signed by
Judge Katherine B. Forrest on 5/14/2015) (lmb) (Entered: 05/14/2015)

05/14/2015 78 OPINION & ORDER re: 28 MOTION to Dismiss the First Amended Complaint.
filed by Bell Media Inc. For the reasons set forth above, Bell's motion to dismiss
is GRANTED. The Clerk of Court is directed to close the motion at ECF No.
28., Bell Media Inc. (a Canadian corporation, as successor-in-interest to Chum
Limited, a Canadian Corporation) terminated. (Signed by Judge Katherine B.
Forrest on 5/14/2015) (lmb) (Entered: 05/14/2015)

05/14/2015 79 ORDER denying 55 Motion for Declaratory Judgment; denying 24 Motion to
Dismiss. In light of the mismatch between the First Amended Complaint and the
record on this motion, the Court will allow plaintiffs one final opportunity to
amend their complaint. Any amendment may not include Bell as a party, as the
Court has dismissed Bell and does not intend to reconsider that decision as
further set forth in this order. Plaintiffs must serve and file any second amended
complaint within 14 days. The Court will not extend that date. In light of the
Court's determination as set forth herein, the motions at ECF Nos. 24 and 55 are
DENIED as moot. The Clerk of Court is directed to close the motions at ECF
Nos. 24 and 55. (Signed by Judge Katherine B. Forrest on 5/14/2015) (lmb)
(Entered: 05/14/2015)

PACER Service Center

Transaction Receipt

05/18/2015 16:56:36

PACER

Login:
db7930:4109439:0 Client Code: ftv

Description: Docket Report
Search

Criteria:

1:14-cv-
09856-KBF

Billable

Pages:
10 Cost: 1.00

SDNY CM/ECF Version 5.1.1 https://ecf.nysd.uscourts.gov/cgi-bin/DktRpt.pl?521811183520768-L...

13 of 13 5/18/2015 4:56 PM



Case 1:14-cv-09856-KBF   Document 13-14   Filed 01/21/15   Page 1 of 2



Case 1:14-cv-09856-KBF   Document 13-14   Filed 01/21/15   Page 2 of 2



Case 1:14-cv-09856-KBF   Document 56-12   Filed 04/09/15   Page 1 of 5



Case 1:14-cv-09856-KBF   Document 56-12   Filed 04/09/15   Page 2 of 5



Case 1:14-cv-09856-KBF   Document 56-12   Filed 04/09/15   Page 3 of 5



Case 1:14-cv-09856-KBF   Document 56-12   Filed 04/09/15   Page 4 of 5



Case 1:14-cv-09856-KBF   Document 56-12   Filed 04/09/15   Page 5 of 5



1

Samuel Blaustein

From: David Donahue <ddonahue@fzlz.com>
Sent: Tuesday, April 07, 2015 5:08 PM
To: Raymond Dowd
Cc: 'Mark Lerner'; 'McNamara, Elizabeth'; Samuel Blaustein; Roger Zissu
Subject: F.TV Ltd. v. Bell Media Inc., No. 14 Civ. 9856 (KBF) (S.D.N.Y.)

Dear Ray,

Pursuant  to the Court ’s endorsed order of April 7, 2015 direct ing “ FZLZ to state whether FTIL directed FZLZ to send the 
cease-and-desist  let ters or, in the alternat ive, to state that  no such direct ion was given,”  we hereby answer as follows:

We were directed to send the cease-and-desist  let ters on behalf of FTIL by Gabriel M iller, Esq., whom we 
understood had authority to do so.

Sincerely,

David Donahue
Fross Zelnick Lehrman & Zissu, P.C.
866 United Nat ions Plaza
New York, New York 10017
Phone: 212-813-5900
Fax: 212-813-5901
Web: www.fzlz.com

The information contained in this email message may be privileged, confidential, and protected from 
disclosure. Any unauthorized use, printing, copying, disclosure or dissemination of this 
communication may be subject to legal restriction or sanction. If you think that you have received 
this email message in error, please reply to the sender. 
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